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Who is affected by F ederal L 


aw? 
oi Everybody in the United States and its territories! It is just as much 
a part of the lawyer’s job to know his clients’ rights and duties under 
Federal law as it is to know their rights under any other law. Only 


the United States Code Annotated helps today’s lawyer by giving him 
the text of the official U. S. Code together with annotations of the 


court constructions of those federal laws—information every lawyer 
must have. 
USCA, the other half of the law. 
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COMMITTEE APPOINTMENTS for the 
1972-1973 administrative Bar year will 
initiate this month. President-elect Wm. 
Reece Smith, Jr., through an individual 
postcard mailing to all members of 
The Florida Bar, is asking all lawyers 
and judges to submit their committee 
appointment preferences to him so that 
an early start can be made on next 
years committee memberships. The 
postcard procedure will replace the 
committee questionnaire form usually 
found in the January or February issue 
of the Journal. To help committees be- 
gin work early, tentative plans are on 
the drawing board for a July 1972 
meeting of committee chairmen and 
vice chairmen in Tallahassee at The 
Florida Bar Building. So if you are in- 
terested in serving your profession and 
the public, and having a voice in mak- 
ing policies of your organization, return 
your request postcard immediately. 


ORCHIDS TO LAWYER LEGISLATORS 
. . . It is a popular, though unfortu- 
nate, sport for Florida’s lawyer legisla- 
tors to constantly suffer verbal attack as 
a professional group by their colleagues 
in both the House and Senate while 
these bodies are in session. Perhaps this 
is inevitable—at least criticism of lawyers 
dates back to pre-Shakespearean times. 
But during the recently concluded spe- 
cial session of the Florida Legislature, 
when Article V, the Judicial Article, was 
considered for major revisions, it was pri- 
marily the lawyer legislator who took 
the leadership, worked the hardest and 
manifested the greatest determination 
to offer to the people of Florida an 
improved judicial system. Without 
question, and in the opinion of Governor 
Askew, judicial revision is singularly 
the most difficult legislation to pass 
through the legislature both because of 
its complexities and the extensive num- 
ber of persons affected by it. Against 
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overwhelming odds, these legislators 
fought hard to secure the best new judi- 
cial article possible and the Journal 
commends them for their diligence, 
personal efforts and sacrifice in passing 
an Article V to be approved or rejected 
by the people at the polls March 14, 
1972. 


MEDITERRANEAN ADVENTURE 
Recently, the Board of Governors of 
The Florida Bar, as a service to the 
membership, approved a Mediterranean 
trip under the auspices of INTRAV, 
Inc. of St. Louis, Missouri, the inter- 
national travel organization which so 
successfully managed the three “Orient 
Adventures” sponsored by the Bar. De- 
parting from Florida by air August 27, 
1972, and returning September 10, 1972, 
the group will land in Nice, France, 
and board the Mermoz. This luxury 
Taquet liner will serve as a floating 
hotel throughout the two-week trip 
around the Mediterranean. Scheduled 
stops include Naples, Sicily, Malta, 
Crete, Rhodes, Izmir, Delos and Pi- 
raeus. Many side trips are available 
in the Grecian islands as well as Italy 
and Turkey. A color brochure is sched- 
uled for mailing to the entire member- 
ship in February 1972. No reservations 
can be accepted prior to that time. 
Depending on the stateroom desired 
aboard ship, the price will vary from 
$865 to $1,295 per person. 


FLORIDA’S LAWYER Population Booms! 
The official lawyer population certifica- 
tion of December 15, 1971, filed with 
the Supreme Court of Florida, shows 
that the in-state membership has increas- 
ed 12 1/3% during the two-year period 
since the last certification on December 
15, 1969. The Fifth Judicial Circuit, con- 
sisting of Marion, Citrus, Lake, Sumter 
and Hernando Counties, shows the 
greatest percentage lawyer increase 
with 27%. Next in line is the Tallahas- 
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see area (Second Judicial Circuit) 
where the percentage increase is 25%. 
Other judicial circuits with more than 
a 20% increase are the Twelfth, 24%; 
Sixteenth, 24%; and the Ninth with 20- 
¥%3%. All judicial circuits increased their 
lawyer populations with the Third 
Circuit showing the least growth at 2% 
increase. Total membership of the entire 
Florida Bar is 12,940. 


OFFICIAL NOTICE on Bar Elections is 
contained in this edition of the Journal. 
Beside the election of a president-elect, 


all judicial circuit representatives on the 
Board of Governors will be elected for 
a two-year term to commence follow- 
ing the June 1972 annual meeting of 
The Florida Bar. Until the recent Inte- 
gration Rule change by the Supreme 
Court of Florida upon the Bar’s recom- 
mendation, representatives on the Board 
ran in alternate years depending upon 
whether an even or odd numbered 
circuit. 


MARSHALL R. Cassepy 
Executive Director 


THE FLORIDA BAR JOURNAL 


* 


ae 


Have 
AF for 
ALL the heirs 


a 
4 
| 


We Specialize in 
Locating Heirs 
aoa to Estates 


We are pleased to discuss 
PLEASE WRITE for any heirship problem 


complimentary brochure without obligation. 
and genealogical chart. Please call collect. 
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this month we herald the new 
year on the Journal’s cover with 
the earthrise as viewed from the 
moon. It holds a special message. 


In these days when we have be- 
come accustomed to so much and 
are moved by so little, we look 
for that thing that might stir awe 
within us and remind us of our 
own smallness and of the immen- 
sity of the tasks still to be done. 


Life needs its new beginnings 
when the old tasks no longer chal- 
lenge and the mistakes made in 
their behalf remind us of the limits 
of our knowledge and experience. 


Every day a new day dawns; 
every 12 months a new year be- 
gins. If we are not too dulled by 
comfort and too bored by routine, 
we put aside past failures and wel- 
come new opportunities. 


He who said “There is nothing 
new under the sun” is wrong. 
Everything on earth is new as you 
approach it with new enthusiasm 
and renewed effort. Happy New 
Year! (Photo by NASA) —LHY 
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Twas the night before Article V 
When all through the House 
Not a judge was stirring 

Not even a JP’s spouse. 


The amendments were filed with 
the clerk with care, 

In hopes that the judges would 
soon be there. 

The Legislators were nestled all 
snug in their chairs, 

While visions of vacancies danced 
without cares. 


And Jerry with his gavel and Dick 
with his mike 

Had just settled down for light- 
ning to strike. 

‘ When out in the hall there arose 
such a clatter, 

They all sprang up to see what 
was the matter. 


Away to the TV people flew like 
a flash 

Switched on the news to hear the 
bash. 

The moon on the breast of the 
Tallahassee fog 

Gave a luster of hope to the reform 


bog. 


When, what to our wondering eyes 
should appear, 

But the Governor himself with his 
lobbyists to fear. 

With a bright new leader so lively 
on the tube, 

We knew in a moment it must be 
Rube! 


More rapid than eagles his helpers 
they came, 

And he whistled and directed and 
called them by name: 

“Now Jim! Now Bernie! Now Hugh 
and Edgar! 
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On Ken! On Don! On Moose and 
Gregory. 

To the top of the gallery, to the 
side of the hall! 

Now arm-twist, arm-twist, twist 
away all!” 


As chairman to committee members 
the latest they tell, 

When the vote is crucial, they look 
to the well. 

So up to the roll call board they 
peered, 

With adequate votes for Rube and 
March 14th it appeared. 


And then at the rear we heard at 
the door 

The reporting from his workers and 
the Governor’s roar. 

The Governor was dressed nattily 
from head to foot, 

And showed not a sign of ashes or 
soot. 


On his back he had flung a couple 
of packs, 

A new Article V and a corporate 
tax! 

His eyes how they twinkled—he’d 
gone for broke, 

His cheeks were like roses after 
only a Coke. 


He had no pipe held tight in his 
teeth, 

But the smoke in the hall circled 
his head like a wreath. 

His face was kind as he saw 
Elmer's little belly 

That shook when they laughed, like 
a bowlful of jelly. 

They were shaking hands ll 
round as if they'd had a good 
dinner, 

Cause it now looked like he was a 
sure winner. 


A wink of his eye and a twist of 
his head 

Let the legislature know they had 
nothing to dread. 

He spoke no more words and con- 
tinued to work, 

And counted all the votes, then 
turned with a jerk; 

And giving a V sign to each Legis- 
lator, 

He gave his thanks and strode to 
the elevator. 


He opened the door, to his team 
gave a whistle, 

And away they went, muscles 
flexed like gristle. 

We heard him exclaim, ere he went 
out of sight: 

“Happy New Year to all and to all 
a “Vote Right.” 

Oh and P. S., since our time is so 
tight, 

Let's come back in February so 


everything is right.” 


Allowing poetic license to C. C. 
Moore's “The Night Before Christ- 
mas” may partially picture the 
special legislative session for you. 

Since this goes to press as the 
extended special session ends, the 
Governor has exclaimed: “Never, 
to my knowledge, has so much 
been accomplished in so short a 
time against such great pressure as 
was accomplished here.” 

One senator expressed the view 
that if the people accept in the 
March 14 referendum the legisla- 
ture’s court reform proposal, Flor- 
ida will have the best organized 
judicial system in the nation. 

The people of the state will look 
to The Florida Bar for guidance, 
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and at the Board of Governors 
meeting this month some action 
will be taken. Just as it is natural 
for Board members from Pensacola 
to Key West to differ, so will opin- 
ions and feelings of citizens, legis- 
lators, judges and Bar members 
differ. The Florida Bar probably 
would have preferred even more a 
simpler, purer, less detailed article; 
but as the legislature concluded 
this is an improvement, The Florida 
Bar must conclude, since we have 


Public Relations, in part, is a pro- 
cess of education. If those about you 
knew and understood as much as you 
about your profession, its goals, ideals, 
principles and ethics, we wouldn’t 
need as much public relations, Those 
about you learn and develop opinions 
(later voiced freely) by observing. 
They could be observing you—your 
attitude toward your client, opposing 
counsel, the court, your participation 
in bar association work, your desk- 
side manner, your courtroom man- 
ners and appearance, your state of 
preparedness, your efforts to keep 
vour client informed—in short, your 
ethical and professional life (inside 
and outside your office). Don't be 
too hard on the seemingly slow 
learners. After all, you're the teacher. 

—Kansas Barletter 


Talking about juries, I want to read 
you an excuse we received recently 
from a prospective juror (a lady): 
“District Court Clerk: The Honorable 
Judge Blythe told me that it will be 
necessary to advise you why I will 
be unable to do jury duty as required 
by law. 

“To begin with, since seeing my 
name in the paper I was unable to 
sleep a wink. I now have palpitation 
of the heart, violent nervous break- 
down. I suffer from a back injury. 
When I become upset, I develop mi- 
graine headaches, weakness in my 
lower back, causing severe vomiting, 
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been advocating judicial reform for 


30 years, that we can continue to 
improve. How else can we show 
the public our continuing struggle 
to improve the administration of 
justice? 

One of the present popular 
tunes, “The Games People Play,” 
sums up the frustrations of Florida 
voters about judicial reform. Let us 
humbly pray that this time we can 
with skill and initiative bring court 
improvement. 


dysentery, nocturia, neuritis, emotion- 
vascular, scared to death, and besides, 
I cry a lot.” 

—State Bar of New Mexico Bulletin 


Overheard In A Courtroom 

Q. Now, Mr. Smith, did you or did 
you not, on the date in question or at 
any other time previously or subse- 
quently, say or even intimate to the 
defendant or anyone else, whether 
friend or acquaintance or in fact a 
stranger, that the statement imputed 
to you, whether just or unjust, and 
denied by the plaintiff was a matter 
of no moment or otherwise? Answer, 
did you or did you not? 

A. Did I or did I not what? 


“May I have a few moments of 
your time?” 

Burton looked up from his desk 
and beheld a smiling young man. 
However, the young man did not wait 
for consent, but continued with his 
proposition. 

“I have here something which I 
feel sure you will be interested in. 
Something which ought to be in the 
hands of every business man in this 
city. Something which—” 

“Just a minute,” Burton interrupted. 
“What is this ‘something?’ ” 

“Ah! Now we're getting along,” the 
young man enthused, “I represent the 
Atlas Publishing Company, and the 
article which I want to show you is 
a book which—” 


All of our members should be 
proud of the leadership and dedi- 
cation of Senators Thomas, Barron, 
Hollohan, Karl, McClain, Horne 
and Representatives Pettigrew, D’- 
Alemberte, Santora and Reed and 
the efforts of Executive Director 
Marshall R. Cassedy and Assistant 
Executive Director Richard C. Mc- 
Farlain in getting the new Article 
V adopted. 

Joun M. McCarry 
President 


“No books,” Burton insisted shortly 
and firmly. 

“But this is an unusual book!” the 
agent protested. 

“They all are!” Burton observed. 

“Buy this book and learn about how 
to be your own lawyer,” the agent 
insisted. 

“So that’s it?” Burton asked, “Well, 
young man, I am almost tempted to 
buy. In fact, I will buy if you have 
a book that tells me how to be some- 
body else’s lawyer. That’s where the 
money is.” 


—Pittsburgh Legal Journal 


Among Justice Richard W. Ervin’s 
collection of stories of the campaign 
circuit are these gems: About the 
rural lawyer elected county attorney 
on the plea: “We don’t need no 
county attorney in this here county 
and if you elect me I will make you 
as near none as you ever had.” 

About former Gov. Fuller Warren 
interrupting his speech with a long 
pause and saying: ‘If you applaud 
me, folks, please remember it won't 
derai] my train of thoughts.” 

And about Supreme Court Justice 
B. K. Roberts’ reported prowess in 
earlier days as a trial lawyer: his 
client was freed of a_hog-stealing 
count by a jury which recommended, 
however, “that the defendant return 


the hogs.” 0 
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| Cleaning up vis 


electricity is part of the solution. 


What happens to once-faithful flivvers when they're too old 
for the road? Too often they become junk—great ugly piles 
of rusting metal. But modern Americans want to live in a beau- 
tiful, clean environment. 

And electricity from Florida's Investor Owned Electric 
Companies is helping. 

Electric compactors crush junked cars into almost-solid 
blocks of metal which are melted down in electric furnaces 
and shaped into useful new products. Visual pollution is re- 
duced. And our society's resources are wisely recycled. 

Of course, cleaning up the environment adds greatly to 
the already fast-growing demand for electricity, as Floridians 


use more of this clean power for comforts and conveniences 
like air conditioning, water heating, cooking, and all the other 
jobs electricity does so well. That's why Florida's Electric 

Companies are all engaged in huge building programs that 

will add to their generating capability. Right now in the five- 
year period ending in 1974, we're investing more than $2-1/2 

billion in new facilities to fill Florida's needs. 

It's a big investment. To do a big job that now goes far be- 
yond the work electricity has always done for people. Be- 
cause, when it comes to cleaning the air, cleaning the water, 
treating sewage, converting the ugly junkpiles—electricity 
is part of the solution. 


Florida Power & Light Company / Tampa Electric Company / Florida Power Corporation / Gulf Power Company 
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Senate Joint Resolution No. 52-D 


A joint resolution proposing a 
revision of Article V of the 
State Constitution, relating to 
the judicial branch of the 
government. 


Be It Resolved by the Legislature 
of the State of Florida: 

The following proposed _ re- 
vision of Article V of the State 
Constitution is agreed to and shall 
be submitted to the electors of 
Florida for approval or rejection at 
the general election to be held in 
November 1972, or, if authorized 
by three-fourths of the membership 
of each house of the legislature, at 
a special election to be held March 
14, 1972. 

(Substantial rewording of Article. 

See Article V, State Constitution, 

for present text.) 


ARTICLE V 
JUDICIARY 


SECTION 1. Courts.—The judi- 
cial power shall be vested in a 
supreme court, district courts of 
appeal, circuit courts and county 
courts. No other courts may be es- 
tablished by the state, any political 
subdivision or any municipality. 
The legislature shall, by general 
law, divide the state into appellate 
court districts and judicial circuits 
following county lines. Commis- 
sions established by law, or admin- 
istrative officers or bodies may be 
granted quasi-judicial power in 
matters connected with the func- 
tions of their offices. 

SECTION 2. Administration; 
practice and procedure.— 

(a) The supreme court shall 
adopt rules for the practice and 
procedure in all courts including 
the time for seeking appellate re- 
view, the administrative supervi- 
sion of all courts, the transfer to 
the court having jurisdiction of any 
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proceeding when the jurisdiction of 
another court has been improvi- 
dently invoked, and a requirement 
that no cause shall be dismissed be- 
cause an improper remedy has been 
sought. These rules may be re- 
pealed by general law enacted by 
two-thirds vote of the membership 
of each house of the legislature. 

(b) The chief justice of the su- 
preme court shall be chosen by a 
majority of the members of the 
court. He shall be the chief ad- 
ministrative officer of the judicial 
system. He shall have the power 
to assign justices or judges, includ- 
ing consenting retired justices or 
judges, to temporary duty in any 
court for which the judge is quali- 
fied and to delegate to a chief 
judge of a judicial circuit the power 
to assign judges for duty in his 
respective circuit. 

(c) A chief judge for each dis- 
trict court of appeal shall be chosen 
by a majority of the judges thereof 
or, if there is no majority, by the 
chief justice. The chief judge shall 
be responsible for the administra- 
tive supervision of the court. 

(d) A chief judge in each circuit 
shall be chosen from among the 
circuit judges as provided by su- 
preme court rule. The chief judge 
shall be responsible for the ad- 
ministrative supervision of the cir- 
cuit courts and county courts in 
his circuit. 

SECTION 3. Supreme Court.— 

(a) ORGANIZATION.— The su- 
preme court shall consist of seven 
justices. Five justices shall consti- 
tute a quorum. The concurrence of 
four justices shall be necessary to a 
decision. When recusals for cause 
would prohibit the court from con- 
vening because of the requirements 
of this section, judges assigned to 
temporary duty may be substitut- 
ed for justices. 

(b) JURISDICTION.—The | su- 


preme court: 


Legislature Adopts New 


(1) Shall hear appeals from 
final-judgments of trial courts im- 
posing the death penalty and from 
orders of trial courts and decisions 
of district courts of appeal initially 
and directly passing on the validity 
of a state statute or a federal stat- 
ute or treaty, or construing a pro- 
vision of the state or federal 
constitution. 


(2) When provided by general 
law, shall hear appeals from final 
judgments and orders of trial courts 
imposing life imprisonment or final 
judgments entered in proceedings 
for the validation of bonds or cer- 
tificates of indebtedness. 


(3) May review by certiorari 
any decision of a district court of 
appeal that affects a class of con- 
stitutional or state officers, that 
passes upon a question certified by 
a district court of appeal to be of 
great public interest, or that is in 
direct conflict with a decision of 
any district court of appeal or of 
the supreme court on the same 
question of law, and any inter- 
locutory order passing upon a 
matter which upon final judgment 
would be directly appealable to the 
supreme court; and may issue writs 
of certiorari to commissions estab- 
lished by general law having state- 
wide jurisdiction. 

(4) May issue writs of prohibi- 
tion to courts and commissions in 
causes within the jurisdiction of 
the supreme court to review, and 
all writs necessary to the complete 
exercise of its jurisdiction. 

(5) May issue writs of manda- 
mus and quo warranto to state 
officers and state agencies. 

(6) May, or any justice may, 
issue writs of habeas corpus re- 
turnable before the supreme court 
or any justice, a district court of 
appeal or any judge thereof, or any 
circuit judge. 

(7) Shall have the power of 


direct review of administrative ac- 
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Article V 


tion prescribed by general law. 

(c) CLERK AND MARSHAL.— 
The supreme court shall appoint a 
clerk and a marshal who shall hold 
office during the pleasure of the 
court and perform such duties as 
the court directs. Their compensa- 
tion shall be fixed by general law. 
The marshal shall have the power 
to execute the process of the court 
throughout the state, and in any 
county may deputize the sheriff or 
a deputy sheriff for such purpose. 

SECTION 4. District Courts of 
Appeal.— 

(a) ORGANIZATION. — There 
shall be a district court of appeal 
serving each appellate district. 
Each district court of appeal shall 
consist of at least three judges. 
Three judges shall consider each 
case and the concurrence of two 
shall be necessary to a decision. 

(b), JURISDICTION.— 

(1) District courts of appeal 
shall have jurisdiction to hear ap- 
peals, that may be taken as a mat- 
ter of right, from final judgments 
or orders of trial courts, including 
those entered on review of admin- 
istrative action, not directly appeal- 
able to the supreme court or a 
circuit court. They may review in- 
terlocutory orders in such cases to 
the extent provided by rules 
adopted by the supreme court. 

(2) District courts of appeal 
shall have the power of direct re- 
view of administrative action, as 
prescribed by general law. 

(3) A district court of appeal or 
any judge thereof may issue writs 
of habeas corpus returnable before 
the court or any judge thereof or 
before any circuit judge within the 
territorial jurisdiction of the court. 
A district court of appeal may issue 
writs of mandamus, certiorari, pro- 
hibition, quo warranto, and other 
writs necessary to the complete ex- 
ercise of its jurisdiction, To the 
extent necessary to dispose of all 
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issues in a cause properly before it, 
a district court of appeal may ex- 
ercise any of the appellate jurisdic- 
tion of the circuit courts. 

(c) CLERKS AND MAR- 
SHALS. — Each district court of 
appeal shall appoint a clerk and a 
marshal who shall hold office dur- 
ing the pleasure of the court and 
perform such duties as the court 
directs. Their compensation shall 
be fixed by general law. The mar- 
shal shall have the power to execute 
the process of the court throughout 
the territorial jurisdiction of the 
court, and in any county may depu- 
tize the sheriff or a deputy sheriff 
for such purpose. 

SECTION 5. Circuit Courts.— 

(a) ORGANIZATION. — There 


Shall be a circuit court serving each 


judicial circuit. 

(b) JURISDICTION.—The cir- 
cuit courts shall have original juris- 
diction not vested in the county 
courts, and jurisdiction of appeals 
when provided by general law. 
They shall have the power to issue 
writs of mandamus, quo warranto, 
certiorari, prohibition and habeas 
corpus, and all writs necessary or 
proper to the complete exercise of 
their jurisdiction. Jurisdiction of the 
circuit court shall be uniform 
throughout the state. They shall 
have the power of direct review of 
administrative action prescribed by 
general law. 

SECTION 6. County Courts.— 

(a) ORGANIZATION. — There 
shall be a county court in each 
county. There shall be one or more 
judges for each county court as 
prescribed by general law. 

(b) JURISDICTION. — The 
county courts shall exercise the 
jurisdiction prescribed by general 
law. Such jurisdiction shall be uni- 
form throughout the state. 

SECTION 7. Specialized Divi- 
sions.—All courts except the su- 
preme court may sit in divisions as 


may be established by general law. 
A circuit or county court may hold 
civil and criminal trials and hear- 
ings in any place within the terri- 
torial jurisdiction of the court as 
designated by the chief judge of 
the circuit. 

SECTION 8. Eligibility.—No per- 
son shall be eligible for office of 
justice or judge of any court unless 
he is an elector of the state and 
resides in the territorial jurisdiction 
of his court. No justice or judge 
shall serve after attaining the age 
of seventy years except upon tem- 
porary assignment or to complete 
a term, one-half of which he has 
served. No person is eligible for 
the office of justice of the supreme 
court or judge of a district court of 
appeal unless he is, and has been 
for the preceding ten years, a mem- 
ber of the Bar of Florida. No per- 
son is eligible for the office of cir- 
cuit judge unless he is, and has 
been for the preceding five years, 
a member of the Bar of Florida. 
Unless otherwise provided by gen- 
eral law, a county court judge must 
be a member of the Bar of Florida. 

SECTION 9. Determination of 
number of judges.—The supreme 
court shall establish by rule uni- 
form criteria for the determination 
of the need for additional judges 
except supreme court justices, the 
necessity for decreasing the number 
of judges and for increasing, de- 
creasing or redefining appellate dis- 
tricts and judicial circuits. If the 
supreme court finds that a need 
exists for increasing or decreasing 
the number of judges or increasing, 
decreasing or redefining appellate 
districts and judicial circuits, it 
shall, prior to the next regular ses- 
sion of the legislature, certify to 
the legislature its findings and rec- 
ommendations concerning such 
need. Upon receipt of such certifi- 
cate, the legislature, at the next 
regular session, shall consider the 
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ARTICLE V 


findings and recommendations and 
may reject the recommendations or 
by law implement the recommenda- 
tions in whole or in part; provided 
the legislature may create more 
judicial offices than are recom- 
mended by the supreme court or 
may decrease the number of judi- 
cial offices by a greater number 


than recommended by the court - 


only upon a finding of two-thirds 
of the membership of both houses 
of the legislature, that such a need 
exists. A decrease in the number 
of judges shall be effective only af- 
ter the expiration of a term. If 
the supreme court fails to make 
findings as provided above when 
need exists, the legislature may by 
concurrent resolution request the 
court to certify its findings and 
recommendations and upon the 
failure of the court to certify its 
findings for nine consecutive 
months, the legislature may, upon a 
finding of two-thirds of the mem- 
bership of both houses of the legis- 
lature that a need exists, increase 
or decrease the number of judges 
or increase, decrease or redefine 
appellate districts and judicial 
circuits. 

SECTION 10. Election and 
Terms.— 

(a) ELECTION. — All justices 
and judges shall be elected by vote 
of the qualified electors within the 
territorial jurisdiction of their re- 
spective courts. 


(b) TERMS.—The terms of all 
justices of the supreme court, 
judges of district courts of appeal 
and circuit judges shall be for six 
years. The terms of judges of 
county courts shall be for four 
vears. 

SECTION 11. Vacancies.— 

(a) The governor shall fill each 
vacancy in judicial office by ap- 
pointing for a term ending on the 
first Tuesday after the first Monday 
in January of the year following 
the next primary and general elec- 
tion, one of not fewer than three 
persons nominated by the appropri- 
ate judicial nominating commis- 
sion. An election shall be held to 
fill that judicial office for the term 


of the office beginning at the end 
of the appointed term. The nomi- 
nations shall be made within thirty 
days from the occurrence of a va- 
cancy unless the period is extend- 
ed by the governor for a time not 
to exceed thirty days. The governor 
must make the appointment within 
sixty days after the nominations 
have been certified to him. 

(b) There shall be a separate 
judicial nominating commission as 
provided by general law for the 
supreme court, each district court 
of appeal, and each judicial circuit 
for all trial courts within the 
circuit. 

SECTION 12. Discipline; re- 
moval and retirement.— 

(a) There shall be a judicial 
qualifications commission compos- 
ed of: 

(1) Two judges of district courts 
of appeal selected by the judges of 
those courts, two circuit judges 
selected by the judges of the circuit 
courts and two judges of county 
courts selected by the judges of 
those courts; 

(2) Two electors who reside in 
the state, who are members of the 
Bar of Florida, and who shall be 
chosen by the governing body of 
the Bar of Florida; and 

(3) Five electors who reside in 
the state, who have never held 
judicial office or been members of 
the Bar of Florida, and who shall 
be appointed by the governor. 

(b) The members of the judicial 
qualifications commission shall 
serve staggered terms, not to ex- 
ceed six years, as prescribed by 
general law. No member of the 
commission except a justice or 
judge shall be eligible for state 
judicial office so long as he is a 
member of the commission and for 
a period of two years thereafter. 
No member of the commission shall 
hold office in a political party or 
participate in any campaign for 
judicial office or hold public office; 
provided that a judge may partici- 
pate in his own campaign for judi- 
cial office and hold that office. 
The commission shall elect one of 
its members as its chairman. 


(c) The supreme court shall 
adopt rules regulating proceedings 
of the commission, the filling of 
vacancies by the appointing author- 
ities and the temporary replace- 
ment of disqualified or incapacitat- 
ed members. After a recommenda- 
tion of removal of any justice or 
judge, the record of the proceed- 
ings before the commission shall be 
made public. 

(d) Upon recommendation of 
two-thirds of the members of the 
judicial qualifications commission, 
the supreme court may order that 
the justice or judge be disciplined 
by appropriate reprimand, or be 
removed from office with termina- 
tion of compensation for willful or 
persistent failure to perform his 
duties or for other conduct unbe- 
coming a member of the judiciary, 
or be involuntarily retired for any 
permanent disability that seriously 
interferes with the performance of 
his duties. After the filing of a 
formal proceeding and upon re- 
quest of the commission, the su- 
preme court may suspend the jus- 
tice or judge from office, with or 
without compensation, pending 
final determination of the inquiry. 

(e) The power of removal con- 
ferred by this section shal] be both 
alternative and cumulative to the 
power of impeachment and to the 
power of suspension by the gover- 
nor and removal by the senate. 

SECTION 13. Prohibited activi- 
ties.—All justices and judges shall 
devote full time to their judicial 
duties. They shall not engage in 
the practice of law or hold office 
in any political party. 

SECTION 14. Judicial salaries. 
—All justices and judges shall be 
compensated only by state salaries 
fixed by general law. The judiciary 
shall have no power to fix 
appropriations. 

SECTION 15. Attorneys; admis- 
sion and discipline.—The supreme 
court shall have exclusive jurisdic- 
tion to regulate the admission of 
persons to the practice of law and 
the discipline of persons admitted. 

SECTION 16. Clerks of the cir- 
cuit courts.—There shall be in each 
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county a clerk of the circuit court 
who shall be selected pursuant to 
the provisions of Article VIII sec- 
tion 1. Notwithstanding any other 
provision of the constitution, the 
duties of the clerk of the circuit 
court may be divided by special 
or general law between two offi- 
cers, one serving as clerk of court 
and one serving as ex officio clerk 
of the board of county commis- 
sioners, auditor, recorder, and cus- 
todian of all county funds. There 
may be a clerk of the county court 
if authorized by general or special 
law. 

SECTION 17. State attorneys.— 
In each judicial circuit a state at- 
torney shall be elected for a term 
of four years. He shall be the pros- 
ecuting officer of all trial courts 
in that circuit and shall perform 
other duties prescribed by general 
law; provided, however, when au- 
thorized by general law, the viola- 
tions of all municipal ordinances 
may be prosecuted by municipal 
prosecutors. A state attorney shall 
be an elector of the state and reside 
in the territorial jurisdiction of the 
circuit. He shall be and have been 
a member of the Bar of Florida 
for the preceding five years. He 
shall devote full time to his duties, 
and he shall not engage in the 
private practice of law. State at- 
torneys shall appoint such assistant 
state attorneys as may be autho- 
rized by law. 

SECTION 18. Public defenders. 
—In each judicial circuit a public 
defender shall be elected for a term 
of four years. He shall perform 
duties prescribed by general law. 
A public defender shall be an elec- 
tor of the state and reside in the 
territorial jurisdiction of the circuit. 
He shall be and have been a mem- 
ber of the Bar of Florida for the 
preceding five years. Public de- 
fenders shall appoint such assis- 
tant public defenders as may be 
authorized by law. 

SECTION 19. Judicial officers 
as conservators of the peace.—All 
judicial officers in this state shall 
be conservators of the peace. 

SECTION 20. Schedule.— 
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(a) This article shall replace all 
of Article V of the Constitution of 
1885, as amended, which shall then 
stand repealed. 

(b) Except to the extent incon- 
sistent with the provisions of this 
article, all provisions of law and 
rules of court in force on the effec- 
tive date of this article shall con- 
tinue in effect until superseded 
in the manner authorized by the 
constitution. 

(c) After this article becomes 
effective, and until changed by 
general law consistent with sec- 
tions 1 through 19 of this article: 


(1) The supreme court shall 
have the jurisdiction immediately 
theretofore exercised by it, and it 
shall determine all proceedings 
pending before it on the effective 
date of this article. 

(2) The appellate districts shall 
be those in existence on the date 
of adoption of this article. There 
shall be a district court of appeal 
in each district. The district courts 
of appeal shall have the jurisdic- 
tion immediately heretofore exer- 
cised by the district courts of 
appeal and shall determine all 
proceedings pending before them 
on the effective date of this article. 

(3) Circuit courts shall have 
jurisdiction of appeals from county 
courts and municipal courts, except 
those appeals which may be taken 
directly to the supreme court; and 
they shall have exclusive original 
jurisdiction in all actions at law 
not cognizable by the county 
courts; of proceedings relating to 


the settlement of the estate of de- 
cedents and minors, the granting 
of letters testamentary, guardian- 
ship, involuntary hospitalization, 
the determination of incompetency, 
and other jurisdiction usually per- 
taining to courts of probate; in all 
cases in equity including all cases 
relating to juveniles; of all felonies 
and of all misdemeanors arising 
out of the same circumstances as 
a felony which is also charged; in 
all cases involving legality of any 
tax assessment or toll; in the action 
of ejectment; and in all actions 
involving the titles or boundaries 
or right of possession of real prop- 
erty. The circuit court may issue 
injunctions. There shall be judicial 
circuits which shall be the judicial 
circuits in existence on the date 
of adoption of this article. The 
chief judge of a circuit may autho- 
rize a county court judge to order 
emergency hospitalizations pursu- 
ant to Chapter 71-131, Laws of 
Florida, in the absence from the 
county of the circuit judge and 
the county court judge shall have 
the power to issue all temporary 
orders and temporary injunctions 
necessary or proper to the com- 
plete exercise of such jurisdiction. 

(4) County courts shall have 
original jurisdiction in all criminal 
misdemeanor cases not cognizable 
by the circuit courts, of all viola- 
tions of municipal and county or- 
dinances, and of all actions at law 
in which the matter in controversy 
does not exceed the sum of two 
thousand five hundred dollars ($2,- 
500.00) exclusive of interest and 
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ARTICLE V 


costs, except those within the ex- 
clusive jurisdiction of the circuit 
courts. Judges of county courts 
shall be committing magistrates. 
The county courts shal] have juris- 
diction now exercised by the 
county judge’s courts other than 
that vested in the circuit court 
by subsection (c) (3) hereof, the 
jurisdiction now exercised by the 
county courts, the claims court, the 
small claims courts, the small 
claims magistrates courts, magis- 
trates courts, justice of the peace 
courts, municipal courts and courts 
of chartered counties, including 
but not limited to the counties re- 
ferred to in Article VIII, sections 
9, 10, 11 and 24 of the Constitution 
of 1885. 

(5) Each judicial nominating 
commission shall be composed of 
the following: 

a. Three members appointed by 
the Board of Governors of The 
Florida Bar from among The 
Florida Bar members who are ac- 
tively engaged in the practice of 
law with offices within the territo- 
rial jurisdiction of the affected 
court, district or circuit, and 

b. Three electors who reside in 
the territorial jurisdiction of the 
court or circuit appointed by the 
governor; 

c. Three electors who reside in 
the territorial jurisdiction of the 
court or circuit and who are not 
members of the Bar of Florida, 
selected and appointed by a major- 
ity vote of the other six members 
of the commission. 

(6) No justice or judge shall be 
a member of a judicial nominating 
commission. A member of a judicial 
nominating commission may hold 
public office other than judicial 
office. No member shall be eligible 
for appointment to state judicial 
office so long as he is a member 
of a judicial nominating com- 
mission and for a period of two 
years thereafter. All acts of a judi- 
cial nominating commission shall 
be made with a concurrence of a 
majority of its members. 

(7) The members of a judicial 
nominating commission shall serve 
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for a term of four years except the 
terms of the initial members of the 
judicial nominating commissions 
shall expire as follows: 

a. The terms of one mem- 
ber of category (a) (b) and (c) in 
subsection (c) (5) hereof shall 
expire on July 1, 1974; 

b. The terms of one mem- 
ber of category (a) (b) and (c) 
in subsection (c) (5) hereof shall 
expire on July 1, 1975; 

c. The terms of one mem- 
ber of category (a) (b) and (c) 
in subsection (c) (5) hereof shall 
expire on July 1, 1976; 

(8) All fines and _ forfeitures 
arising from offenses tried in the 
county court shall be collected, and 
accounted for by clerk of the court, 
and deposited in a special trust 
account. All fines and forfeitures 
received from violations of ordi- 
nances or misdemeanors committed 
within a county or municipal ordi- 
nances committed within a munici- 
pality within the territorial juris- 
diction of the county court shall 
be paid monthly to the county or 
municipality respectively. If any 
costs are assessed and collected in 
connection with offenses tried in 
county court, all court costs shall 
be paid into the general revenue 
fund of the State of Florida and 
such other funds as prescribed by 
general law. 

(9) Any municipality or county 
may apply to the chief judge of 
the circuit in which that munici- 
pality or county is situated for the 
county court to sit in a location 
suitable to the municipality or 
county and convenient in time and 
place to its citizens and police offi- 
cers and upon such application said 
chief judge shall direct the court 
to sit in the location unless he shall 
determine the request is not justi- 
fied. If the chief judge does not 
authorize the county court to sit 
in the location requested, the coun- 
ty or municipality may apply to the 
supreme court for an order direct- 
ing the county court to sit in the 
location. Any municipality or 
county which so applies shall be 
required to provide the appropri- 


ate physical facilities in which the 
county court may hold court. 

(10) All courts except the su- 
preme court may sit in divisions 
as may be established by local rule 
approved by the supreme court. 

(11) A county court judge in 
any county having a population of 
40,000 or less according to the last 
decennial census, shall not be re- 
quired to be a member of the Bar 
of Florida. 

(12) Municipal prosecutors may 
prosecute violations of municipal 
ordinances. 

(13) Justice shall mean a jus- 
tice elected or appointed to the su- 
preme court and shall not include 
any judge assigned from any court. 

(d) When this article becomes 
effective: 


(1) All courts not herein 
authorized, except as provided by 
subsection (d) (4) of this section 
shall cease to exist and jurisdiction 
to conclude all pending cases and 
enforce all prior orders and judg- 
ments shall vest in the court that 
would have jurisdiction of the 
cause if thereafter instituted. All 
records of and property held by 
courts abolished hereby shall be 
transferred to the proper office of 
the appropriate court under this 
article. 


(2) Judges of the following 
courts, if their terms do not expire 
in 1973 and if they are eligible 
under subsection (d) (7) hereof, 
shall become additional judges of 
the circuit court for each of the 
counties of their respective circuits, 
and shall serve as such circuit 
judges for the remainder of the 
terms to which they were elected 
and shall be eligible for election as 
circuit judges thereafter. These 
courts are: civil court of record of 
Dade county, all criminal courts of 
record, the felony courts of record 
of Alachua, Leon and Volusia 
counties, the courts of record of 
Broward, Brevard, Escambia, Hills- 
borough, Lee, Manatee and Sara- 
sota counties, the civil and criminal 
court of record of Pinellas county, 
and county judge’s courts and sep- 
arate juvenile courts in counties 
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having a population in excess of 
100,000 according to the 1970 fed- 
eral census. On the effective date 
of this article, there shall be an 
additional number of positions of 
circuit judges equal to the number 
of existing circuit judges and the 
number of judges of the above 
named courts whose term expires 
in 1973. Elections to such offices 
shall take place at the same time 
and manner as elections to other 
state judicial offices in 1972 and 
the terms of such offices shall be 
for a term of six years. Unless 
changed pursuant to section nine 
of this article, the number of cir- 
cuit judges presently existing and 
created by this subsection shall not 
be changed. 

(3) In all counties having 
a population of less than 100,000 
according to the 1970 federal cen- 
sus and having more than one 
county judge on the date of the 
adoption of this article, there shall 
be the same number of judges of 
the county court as there are 
county judges existing on that date 
unless changed pursuant to section 
9 of this article. 

(4) Municipal courts shall 
continue with their same jurisdic- 
tion until] amended or terminated 
in a manner prescribed by special 
or general law or ordinances, or un- 
til January 3, 1977, whichever oc- 
curs first. On that date all munic- 
ipal courts not previously abolish- 
ed shall cease to exist. Judges of 
municipal courts shall remain in 
office and be subject to reappoint- 
ment or reelection in the manner 
prescribed by law until said courts 
are terminated pursuant to the pro- 
visions of this subsection, Upon 
municipal courts being terminated 
or abolished in accordance with the 
provisions of this subsection, the 
judges thereof who are not mem- 
bers of the Bar of Florida, shall be 
eligible to seek election as judges 
of county courts of their respective 
counties. 

(5) Judges, holding elective 
office in all other courts abolished 
by this article, whose terms do not 
expire in 1973 including judges 
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established pursuant to Article 
VIII, sections 9 and 11 of the Con- 
stitution of 1885 shall serve as 
judges of the county court for the 
remainder of the term to which 
they were elected. Unless created 
pursuant to section 9, of this Arti- 
cle V such judicial office shall not 
continue to exist thereafter. 

(6) By March 21, 1972, the 
supreme court shall certify the 
need for additional circuit and 
county judges. The legislature in 
the 1972 regular session may by 
general law create additional of- 
fices of judge, the terms of which 
shall begin on the effective date 
of this article. Elections to such 
offices shall take place at the same 
place at the same time and manner 
as election to other state judicial 
offices in 1972. 

(7) County judges of exist- 
ing county judges’ courts and jus- 
tices of the peace and magistrates’ 
court who are not members of 
Bar of Florida shall be eligible to 
seek election as county court judges 
of their respective counties. 

(8) No judge of a court 
abolished by this article shall be- 
come or be eligible to become a 
judge of the circuit court unless he 
has been a member of Bar of Flor- 
ida for the preceding five years. 

(9) The office of judges of 
all other courts abolished by this 
article shall be abolished as of the 
effective date of this article. 

(10) The offices of county 
solicitor and prosecuting attorney 
shall stand abolished, and _ all 
county solicitors and prosecuting 
attorneys holding such offices upon 
the effective date of this article 
shall become and serve as assis- 
tant state attorneys for the circuits 
in which their counties are situated 
for the remainder of their terms, 
with compensation not less than 
that received immediately before 
the effective date of this article. 

(e) Limited operation of 
some _provisions.— 

(1) All justices of the su- 
preme court, judges of the district 
courts of appeal and circuit judges 
in office upon the effective date 


of this article shall retain their of- 
fices for the remainder of their 
respective terms. All members of 
the judicial qualifications commis- 
sion in office upon the effective 
date of this article shall retain 
their offices for the remainder of 
their respective terms. Each state 
attorney in office on the effective 
date of this article shall retain his 
office for the remainder of his 
term. 

(2) No justice or judge 
holding office immediately after 
this article becomes effective who 
held judicial office on July 1, 1957, 
shall be subject to retirement from 
judicial office because of age pur- 
suant to section 8 of this article. 

(f) Until otherwise provid- 
ed by law, the nonjudicial duties 
required of county judges shall be 
performed by the judges of the 
county court. 

(g) All provisions of Article 
V of the Constitution of 1885, as 
amended, not embraced herein 
which are not inconsistent with this 
revision shall become statutes sub- 
ject to modification or repeal as are 
other statutes. 

(h) The requirements of 
section 14 relative to all county 
court judges, or any judge of a 
municipal court, who continues to 
hold office pursuant to subsection 
(d) (4) hereof being compensated 
by state salaries shall not apply 
prior to January 3, 1977, unless 
otherwise provided by general law. 

(i) Deletion of obsolete 
schedule items.—The _ legislature 
shall have power, by concurrent 
resolution, to delete from this arti- 
cle any subsection of this section 
20 including this subsection, when 
all events to which the subsection 
to be deleted is or could become 
applicable have occurred. A legis- 
lative determination of fact made 
as a basis for application of this 
subsection shall be subject to 
judicial review. 

(j) Effective date.—Unless 
otherwise provided herein, this ar- 
ticle shall become effective at 11:59 
o'clock P.M., Eastern Standard 
Time, January 1, 1973. m 
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INTER VIVOS TRUSTS are frequently 
used as estate planning devices 
because the settlor may retain ex- 
tensive control over the trust 
property despite the transfer of 
legal title. The amount and type 
of control retained over the trust 
however must be judiciously select- 
ed, since extensive retention of 
control has sometimes caused the 
instrument to be treated in sub- 
stance as a will, rather than in 
form as a trust,! and therefore 
invalid.2 

The effect of a settlor’s reserva- 
tion of extensive controls and 
methods of avoiding characteriza- 
tion of an inter vivos trust as a 
will were examined in a law review 
article published in 1963 by James 
S. Roth.* His article proposed legis- 
lation for Florida which would pre- 
clude treatment of a trust as a 
will although the settlor reserved 
a number of commonly-used 
powers. 


In 1969, the Florida Legislature 
enacted Florida Statutes, Section 
689.075, virtually identical to the 
law proposed by Roth.* However, 
several small changes were made 
in the proposal before enactment. 
The alterations were apparently 
made by legislative draftsmen be- 
fore the bill was presented to the 
legislative committees. The modifi- 
cations have possible collateral ef- 
fects which were ostensibly not 
observed when Section 689.075 was 
passed, These changes in the 
statute unintentionally may affect: 
(1) the ability of the statute to 
accomplish its primary objective; 
(2) a surviving spouse's ability to 
attack a trust; (3) a creditor's 
ability to reach trust assets; and 
(4) the validity of informal one- 
party trusts. 

This article proposes to examine 
the original purpose of Florida 
Statutes, Section 689.075, to state 


Inter Vivos Trusts: Unanti 


the origin and purpose of the al- 
terations, and to analyze the possi- 
ble collateral effects of the new 
statute. Corrective legislation will 
be suggested as required. 


Inter Vivos Trusts as 
Testamentary Dispositions 


Under the law of Florida as it 
existed before the enactment of 
F.S. 689.075, if an inter vivos 
trust was substantively ineffective 
until the settlor’s death, it was 
often treated as a will, and declared 
invalid.> This testamentary charac- 
terization generally occurs when 
the settlor has intended only an 
agency arrangement,® or no interest 
has passed to the beneficiary until 
the settlor’s demise.7 When a set- 
tlor has reserved such control over 
an inter vivos trust that an agency 
is created, or no interest passes to 
the beneficiaries, and the Statute 
of Wills is unsatisfied, the trust 
will fail.* 

The problem of testamentary 
characterization of inter vivos 
trusts is obviously not solved by 
merely satisfying the Statute of 
Wills in all instances, since the ad- 
vantages sought through utiliza- 
tion of an inter vivos transaction 
would be abandoned. Hence the 
problem is how to carefully 
draft the trust to retain sufficient 
control to satisfy the settlor’s de- 
sires, while avoiding testamentary 
characterization. 


Under the common law a trust 
was not treated as a will merely 
because the settlor reserved the 
power to revoke,® although he 
thereby had the power to change 
or abolish it as he could a will. 
Moreover, the character of the trust 
was unaffected by the settlor’s res- 
ervation of life income along with 
the power to revoke.1° Only when 
additional powers were retained 
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Connotations 


did the testamentary character of 
an inter vivos trust become a sig- 
nificant issue. 

In Hanson v. Denckla," the clas- 
sic Florida decision considering the 
testamentary nature of an inter 
vivos trust, the settlor reserved a 
general power of appointment by 
deed or will, and an indirect power 
to control the trustee in adminis- 
tration in addition to the power to 
revoke and life income. The trust 
was declared invalid by the Florida 
Supreme Court, and held ineffec- 
tive for failure to satisfy the wills 
formalities. 

A significant factor in the deci- 
sion was the settlor’s repeated ex- 
ercise of the power of appointment. 
It was executed by deed four times, 
and the last three exercises amend- 
ed or revoked previous appoint- 
ments. In the settlor’s will, the 
power was exercised over property 
not previously appointed. The 
Supreme Court concluded that the 
repeated appointments indicated 
that the settlor considered them 
impermanent, and hence a mere 
expectancy, rather than a present 
interest, had passed the 
appointees. 

The settlor’s extensive power 
over the trust was also considered 
by the court. The court relied sub- 
stantially upon the Restatement of 
Trusts,!2 which concluded that a 
trust would be considered testa- 
mentary when the settlor reserved: 
(1) life income; (2) power of 
revocation; and (3) power to con- 
trol the trustee in administration, 
such that an agency arrange- 


ment was created. The court 
concluded: 
Although these reservations, . . . stand- 


ing alone might not have been enough 
to render the trust invalid, . . . the cu- 
mulative effect of the reservations was 
such that the relationship . . . divested 
the settlor of virtually none of her day- 
to-day control over the property or the 
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power to dispose of it on her death, and 
the trust was illusory. 


Two reasons for the court’s hold- 
ing are evident: no interests passed 
to the appointees, and the trust 
was merely an agency agreement. 
The court emphasized that the 
power of appointment alone did 
not cause the trust to be treated 
as a will. It is interesting to note, 
however, that the Second Restate- 
ment of Trusts, published three 
years after the Hanson decision, 
reversed its position and stated that 
a trust was not testamentary when 
life income, power to revoke, and 
power to control the trustee in 
administration were reserved by 
the settlor.14 Hence Hanson is 
now recognized as a minority 
view.15 

Nevertheless, the Hanson deci- 
sion caused the Second District 
Court of Appeal to invalidate a 
trust in Watson v. St. Petersburg 
Bank & Trust Company.16 The 
power to revoke and the right to 
direct conveyance of the trust re- 
alty was reserved to the settlor, 
but the beneficiary was given pos- 
session. The trustee’s sole duty was 
to hold title and convey as direct- 
ed.17 It was observed that reser- 
vation of the power to direct 
conveyance negated a trust intent 
and that the restricted duties of the 
trustee were characteristic of an 
agency. “As in Hanson v. Denckla, 
. . . The cumulative effect of the 
reservations”! compelled the court 
to treat the trust as a will. 

The provisions in Roth's pro- 
posed statute necessary to prevent 
testamentary characterization of an 
inter vivos trust arose primarily 
from Hanson v, Denckla and Wat- 
son. His proposal abrogated the 
Hanson holding that repeated ex- 
ercise of a power could prevent 
transfer of a present interest by 
stating that exercise of powers 


more than once would not invali- 
date a trust.19 The statute as it 
existed before the 1971 amendment 
is set out in appendix 1. 

To vitiate the Hanson and Wat- 
son precedents that the “cumulative 
effect” of a settlor’s reservations 
could create an agency, Roth’s pro- 
posal stated that “any or all” of the 
specified powers might be reserved 
without creating a testamentary 
instrument.2?° 

“Any or all,” however, was 
changed to read merely “any” when 
Section 689.075 was enacted.21 
The omission occurred through 
inadvertence. 


Of course, the effect of the de- 
letion of “or all” is speculative. 
The omission permits 689.075 (1) 
to be construed to allow reserva- 
tion of one of the specified powers 
without testamentary characteriza- 
tion, but not more than one. There- 
fore, the “cumulative effect” of 
several reserved powers could still 
render an_ inter vivos trust 
testamentary. 


Conversely, 689.075(1) could be 
construed to allow retention of sev- 
eral powers with impunity, 
because “any” is inclusive by defi- 
nition, That is, “any” does not 
necessarily mean only one, but may 
refer to more than one or to 
many.22 By changing from “any or 
all” to simply “any,” however, a 
court might conclude that the legis- 
lature intended “any” to refer to 
only one of the enumerated powers. 
The legislature apparently never 
considered the “any or all” version 
of Roth’s proposal, as it was 
omitted in its bill first presented 
to the legislative committees. 


However, it is clear from a read- 
ing of F.S. 689.075(3) that the 
statute authorizes the exercise of 
“one or more than one of its powers 
specified in subsection (1).” 
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Use of varied terminology has resulted in a good 


Moreover, dictum in a 1970 de- 
cision postulates that more than 
one power may be reserved without 
testamentary characterization.23 

[W]e do not believe the Hanson case 
is controlling today. The public policy 
of this state as expressed in Florida Stat- 
utes, Section 689.075 is not to invalidate 
an otherwise proper inter vivos_ trust 
merely because the settlor of the trust 
has retained substantial powers over the 
trust res as well as the trustee. This 
statute does not apply to the present 
trust, but in our opinion it is declaratory 
of the law existent at the time the trust 
instrument was created. 


The Illusory Trust 

Inter vivos trusts which have 
been treated as a will have been 
alternate ly designated “testamen- 
“illusory,” 25 “colorable,”2® 
“fraudule mt,”27 and a mere “agen- 
cy.”28 This use of varied terminol- 
ogy has resulted in a good deal of 
confusion and possible misreliance 
upon cases.*® 

Moreover, the varied terminol- 
ogy affects Roth’s original proposal 
for Florida Statutes, Section 689.- 
075. His proposal stated that an 
inter vivos trust would not be held 
“invalid as an attempted testamen- 
tary disposition” when specified 
powers were reserved to the settlor. 
Thus the proposal only applied to 
trusts labelled “testamentary” and it 
was remotely possible that a trust 
which was intended to be protected 
by the proposed statute would be 
unprotected if attacked as, for ex- 
ample, “illusory” or “colorable” 
rather than “testamentary.” Before 
the statute was introduced, the 
wording was changed to read “in- 
valid or an attempted testamentary 
disposition.” Thus Section 689.075 
applies to all situations where a 
trust may be invalidated because 
the settlor has reserved the enu- 
merated powers. 

Although the change from “as” 
to “or” prevents use of an alterna- 
tive label from invalidating an 
otherwise protected inter vivos 
trust, it also has other possible 
collateral effects, because reserva- 
tion of power by the settlor is the 
basis for invalidating a trust under 
other legal doctrines. 


One such effect is a possible al- 
teration of a widow's ability to 
reach trust corpus by contending 
the trust is a fraud on her dower 
right or statutory share. The set- 
tlor’s widow has frequently been 
allowed to reach trust corpus be- 
cause he retained excessive con- 
trol, although the trust was not 
testamentary.*° The term “illusory” 
is used to denote these nontesta- 
mentary inter vivos trusts held 
invalid as to the widow.*! 


The illusory trust doctrine origi- 
nated in New York with Newman 
v. Dore? in 1937. The doctrine 
established in Newman has been 
adopted in numerous other 
states.23 Kansas*4 and Texas*5 
adopted the doctrine of illusory 
trusts as late as 1964 and 1968, 
respectively, 

The decision by the Texas Su- 
preme Court in Land v. Marshall36 


is an outstanding example of the 
illusory trust docizinn. Without in- 


deal of confusion and possible 


forming his wife, the settlor created 
a trust, but reserved life income, 
the power to revoke, power to con- 
trol the trustee in administration, 
and the right to consume principal. 
His wife sought her dower share 
of the trust after his death. Al- 
though the court determined that 
the settlor had not retained so 
much contro] that the trust should 
be treated as a will, the trust was 
subjected to the wife's dower 
rights, because the settlor’s reserved 
powers rendered the trust illusory 
as to the widow. Interestingly, the 
court stated that intent to defraud 
the wife was not a_ prerequisite 
for their holding. Therefore the il- 
lusory trust doctrine was the sole 
basis for the decision.*7 Further- 
more, the entire trust was invali- 
dated by the court because it 
determined that the settlor’s trust 
intent was totally frustrated when 
the widow’s share was extricated. 

In Florida, an 1863 Supreme 
Court decision used a_ retention 
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of control test to invalidate a gift 
of slaves which defrauded the de- 
cedent’s wife:3* 

{The husband] never parted with the 
absolute dominion over said slaves during 
his life . . . said conveyance was but a 
mere device or contrivance, to be used 
at his death, to keep his widow from 
her dower. We, therefore, declare it 
ineffectual against her. 


Although a gift rather than a 
trust was involved in the case, Flor- 
ida courts have found it necessary 
to distinguish the decision in other 
cases involving a wife's attack on 
a_ trust.39 

A widow’s claim of dower in an 
inter vivos trust has twice been 
rejected by the Florida Supreme 
Court,4° but in both instances the 
trusts were irrevocable. Unless the 
settlor reserved the power to re- 
voke, his wife's attack based upon 
the illusory trust doctrine will 
probably be unsuccessful.41 In a 
1970 Florida decision involving a 
life insurance trust,42 the widow’s 
claim that the trust was a fraud 
on her dower was rejected on pro- 
cedural grounds. She failed to 
claim the fraud at trial, but raised 
the issue on appeal. The question 
was not presented by the pleadings, 
and no authority was furnished for 
her contention. 

Although the illusory trust doc- 
trine could be adopted in Florida, 
Section 689.075 precludes excessive 
retention of control from invali- 
dating a trust, and inordinate con- 
trol is the sine qua non of the 
doctrine. Therefore, Section 689.075 
prevents a widow’s attack based on 
the illusory trust doctrine. The 
widow might alternatively establish 
her claim on grounds of fraudulent 
intent*? or a sham transfer,44 but 
these contentions may be extremely 
difficult to prove. Conversely, ex- 
cessive control is readily shown on 
the face of the instrument. 

When a settlor has _ reserved 
powers over his trust which enable 
him to transfer legal title back to 
himself, it is arguable that the 
spouse should have the same dower 
rights in the trust as in the will.45 
By preventing the widow from as- 
serting these rights, Section 689.075 
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produces a different result than 
Florida Statutes, Section 731.34, 
which provides the widow a statu- 
tory share. To prevent this type of 
conflict, Pennsylvania has enacted 
legislation enabling a widow to 
take a dower share in inter vivos 
trusts in which her husband _ re- 
served: (1) a power of appoint- 
ment by will; (2) the power to 
revoke; or (3) the right to con- 
sume principal.+6 A commentary to 
the Pennsylvania statute notes that 
prior to enactment “only the stupid 
husband, . . . against his wishes, 
would be forced to allow his wife 
to share .. 

Thus, preventing the widow from 
attacking a trust as a fraud is an 
undesirable result of changing “in- 
valid as” to “invalid or.” Hence, it 
is this author's opinion that Section 
689.075 should be amended to 
allow the widow's attack, and 
legislation similar to Pennsylvania’s 
should also be considered. 


A Creditor’s Ability 
To Reach Trust Assets 


A possible further effect of 
changing the proposed statute to 
read “invalid or an attempted tes- 
tamentary disposition” rather than 
“invalid as” may alter a creditor's 
ability to reach trust corpus. 

When a settlor creates a trust to 
avoid its creditor, a fraudulent con- 
veyance exists, and the creditor 
may attack the trust for the debt.4® 
When an affluent settlor creates a 
trust, however, and later becomes 
destitute and indebted, he has fre- 
quently been required to exercise 
his reserved powers in favor of his 
creditor, although the conveyance 
was not fraudulent in itself.5° 

Courts considering the effect of 
the settlor’s power to revoke upon 
the ability of his subsequent credi- 
tor to reach the trust assets have 
generally held that the settlor is 
not required to revoke in favor of 
the creditor.51 Jones v. Clifton52 
is the leading decision on this issue; 
an affluent settlor reserved both 
the power to revoke and general 
power of appointment by will in a 
trust for his wife. Through mis- 
management and a national finan- 


cial panic, he became insolvent. 
The trustee in bankruptcy con- 
tended that the reserved powers 
defrauded future creditors. Since 
no fraud was involved however, the 
United States Supreme Court re- 
jected the trustee’s assertion, and 
held that reservation of the powers 
did not per se subject the trust to 
the creditor's claims. 

Despite the Supreme Court's de- 
cision in Jones, retention of a 
general power of appointment gen- 
erally allows a subsequent credi- 
tor to reach the trust. 53 In Scott v. 
Keane,>* a prosperous settlor con- 
veyed realty in trust for his daugh- 
ter, reserving a life estate, and a 
general power of appointment by 
deed or will, His subsequent credi- 
tor sought to attach the realty 
when the family business failed. 
The trust deeds were invalidated 
by the court: “those becoming 
creditors . . . have the right to 
assume that ... he would exercise 
for his creditors the powers 
reserved, 

Only one Florida case has con- 
sidered whether retention of a 
power to revoke or a general power 
of appointment automatically sub- 
jects a trust to creditor's claims, In 
First Natl Bank v. Schwab,5® the 
settlor’s irrevocable conveyance of 
realty in trust reserved a_ life 
estate and a general power of ap- 
pointment by will. Before the con- 
veyance, the settlor became guar- 
antor of a note, and the payee 
sought to satisfy his claim from 
the trust when the primary obligor 
defaulted. The Supreme Court of 
Florida held the trust deed void- 
able against the creditors:57 


Any power of revocation or of subse- 
quent disposition . . . reserved to the 
grantor will render it void even as to 
subsequent creditors. A power of revoca- 
tion virtually leaves the property under 
the settlor’s power . . 


Although dictum, this statement 
demonstrates a strong inclination 
to subject trust assets to subsequent 
creditors claims even when only 
the power to revoke is reserved. 

The Schwab precedent may be 
overruled, however, by Florida 
Statutes, Section 689.075, provid- 
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The objective of F.S. 689.075 is to prevent excessive control or repeated exercise of 


ing that an inter vivos trust shall 
not be held invalid because the 
settlor reserved the power to re- 
voke or a power of appointment. 
This conclusion may be reached 
because “invalid as.a testamentary 
disposition” was changed to read 
“invalid or.” and therefore the 
words “as a testamentary disposi- 
tion” become superfluous as a 
smaller class of invalid trusts. 
Therefore, Section 689.075 effec- 
tively states that trust will not be 
held invalid because the settlor has 
reserved the enumerated powers. 
Thus the meaning of “invalid” is 
crucial to the interpretation of Sec- 
tion 689.075. Arguably, a trust is 
not “invalid” when subjected to 
the claims of either the widow or 
a creditor, since only a portion 
of the corpus may be removed. In 
previous decisions, however, the 
entire trust has apparently failed, 
although the specific question was 
not addressed by the court. In 
Land v. Marshall5s the Texas 
Supreme Court found that the set- 
tlor’s trust intent was completely 
frustrated when subjected to the 
wife’s claim, and struck down the 
entire trust.5® In Schwab, concern- 
ing a creditor, the Florida Supreme 
Court held that the trust deed was 
“voidable.”6° Therefore, an inter 
vivos trust may be “invalid” when 
reached by a widow or creditor, 
and Section 689.075 could readily 
be interpreted to prevent an attack 
by either of them on the grounds 
that excessive control was reserved. 
Preventing a subsequent creditor 
from attacking a trust is, in this 
writer's opinion, as undesirable as 
preventing a widow’s attack on a 
trust. As with the widow’s attack, 
the legislature also apparently 
failed to realize that Section 689.- 
075 could be construed to prevent 
a creditor's attack. Hence, Section 
689.075 should be amended to 
allow a creditor to attack a trust 
under the Schwab precedent. 


Settior as Sole Trustee 


When the settlor creates an inter 
vivos trust for estates planning, and 
designates himself the sole trustee, 


the instrument so closely approxi-_ 
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mates a will that it conflicts with 
the Statute of Wills®! unless the 
trust is executed with similar for- 
mality.6? The conflict is especially 
prominent when the settlor’s will 
“pours-over 63 into the trust. 
Therefore, to alleviate the conflict 
and safeguard against possible un- 
due influence and impudent dispo- 
sitions, Roth’s proposed statute re- 
quired one-party trusts to be ex- 
ecuted with the formalities for wills 
before receiving the protection af- 
forded by the proposal against tes- 
tamentary characterization.64 That 
is, under the proposed statute, a 
settlor-sole trustee instrument not 
satisfying the Statute of Wills, 
would be subject to interpretation 
under the pre-statute law and 
would not be afforded the protec- 
tion of the statute. This effect was 
accomplished by placing the re- 
quirement for execution of one- 
party trusts with the wills formali- 
ties in paragraph (1) (g) of the 
proposed statute as a proviso. 

However, before being  intro- 
duced, the bill was altered by 
placing the proviso of paragraph 
(1) (g) in paragraph (2). The 
alteration was made solely to im- 
prove the harmony among the sub- 
sections of the statute, and no al- 
teration in the statute’s effect was 
intended, with apparently no in- 
tention to change the intent of the 
original proposal. 

Moving the requirement for ex- 
ecution with the wills formalities to 


“I want to make sure I understand 
this driver's ‘no-fault’ law. From now 
on I can drive anyway I like and no 
one can blame me for anything, right?” 


paragraph (2) in Section 689.075 
placed it in parity with paragraph 
(1); hence, failure to satisfy the 
wills formalities with a_ settlor- 
sole trustee instrument would un- 
der the statute before the 1971 
amendment, per se invalidate the 
trust, rather than simply remove it 
from the protection afforded by 
paragraph (1). 

Therefore, although failure to 
satisfy the Statute of Wills in ex- 
ecuting a one-party trust would 
not render it invalid under Roth’s 
proposed statute, a one-party trust 
not complying with the wills for- 
malities would have been invali- 
dated by Section 689.075 (2) 
as it existed before the 1971 
amendment. 

Fortunately the above problem, 
which was created by placing the 
paragraph (1) (g) proviso of 
Roth’s proposal in paragraph (2) 
has now been corrected by Chapter 
71-12665 amending F.S. 689.075. 
The amendment returns the wills 
formalities requirement to para- 
graph(1)(g). 

However, 689.075 (1) (g) is not 
clear about what “formalities for 
the execution of wills” are to be 
used when executing a one-party 
trust. A mechanical carryover of 
the Statute of Wills raises absurdi- 
ties. For example, a bequest to a 
subscribing witness will be “purg- 
ed” to preserve the validity of the 
will,66 but “saved” to the extent 
of beneficiary's intestate share, if 
any.®7 Is a trust beneficiary's in- 
terest also to be “purged” if he 
is a subscribing witness, possibly 
invalidating the trust? If so, could 
his interest be “saved” somehow? 
Must each amendment to a one- 
party trust satisfy the same formal- 
ity for execution, like a codicil? The 
solution to such questions are ex- 
ceptionally difficult because an 
interpretation of both the Statute 
of Wills and Section 689.075 (2) 
is necessary. 

The objective of Florida Statutes, 
Section 689.075 is to prevent ex- 
cessive control or repeated exercise 
of reserved powers from causing 
an inter vivos trust to be treated as 
a will.68 It is disputable, however, 
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whether the courts will interpret 
Section 689.075 to accomplish its 
objective. The change from “in- 
valid as” to “invalid or” ostensibly 
abrogates the ability of the set- 
lor’s surviving spouse or subsequent 
creditor to challenge the trust on 
grounds that inordinate control was 
retained.6® This result was prob- 
ably not intended by _ the 
legislature. 

It is submitted that the statute 
should be further amended to clari- 
fy the position of creditors, dower 
rights, and the problem discussed 
above relating to the “and”/“or” 
wording. 

The following amendment is sug- 
gested to delineate the rights of 
creditors and dower rights. 

Add Sub-section (4) to read as 
follows: 


(4) Sub-section (1) shall not affect the 
ability of the settlor’s surviving spouse 
to challenge a trust because the settlor 
or another person or both retained such 
powers as to unlawfully deprive the 
—_ of dower or statutory share. The 
ab 


ility of a subsequent creditor of the 
settlor to claim trust assets to which the 
settlor or another person or both retained 
the power to revoke, or to which the 
settlor or another person or both possess 
a power of appointment by which the 
settlor is able to appoint for his own 
benefit, shall also be unaffected by sub- 


section (1). fi} 


FOOTNOTES 

*Hanson v. Denckla, 100 So. 2d 378 
(Fla. 1956), rev’d on other grounds, 
357 U.S. 235 (1958); Restatement (Sec- 
ond) of Trusts §56 comment a (1959); 
1 A. Scott, Law of Trusts §56 (2d ed. 
1956). The term “testamentary” is ap- 
plied to inter vivos trusts treated as a 
will. 

*Roth, Estate Planning in Florida: The 
Revocable Inter Vivos Trust, 16 U. Fla. 
L. Rev. 34 (1963). With the advent of 
Lane v. Palmer First Nat'l Bank and 
Trust Co., 213 So. 2d 301 (2d D.C.A. 
Fla. 1968), Roth published another arti- 
cle, which proposed a slightly revised 
law. Roth, The Revocable Inter Vivos 
Trust, 43 Fla. B.J. 19 (1969). The enact- 
ment of 689.075 occurred six months 
later on June 28, 1969. See also, Roth, 
Rebirth of the Revocable Trust in Flor- 
ida, 44 Fla. B.J. 82 (1970). 

‘The proposal is set forth in full at 
Appendix 2. 

°In re Estate of Herron, 237 So. 2d 
563, 567 (4th D.C.A. Fla. 1970). 
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conformed to, 106 So. 2d 549 (Fla. 
1958). Delaware upheld the trust. Lewis 
v. Hanson, 36 Del. ch. 235, 128 A. 2d 
819 (1957), affirming, Hanson v. Wil- 
mington Trust Co., 35 Del. ch. 411, 119 
A.2d 901 (1955), aff'd Hanson v. Denc- 
kla, 357 U.S. 235 (1958). 

“Restatement of Trusts §57 (2) 
(1935). 

“Hanson v. Denckla, 100 So. 2d 378, 
384 (Fla. 1956). 

“*Restatement (Second) of Trusts §57 
(1959). 

Lane v. Palmer First Nat'l, Bank & 
Trust Co. of Sarasota, 213 So. 2d 301, 
303 (2d D.C.A, Fla. 1968). 

146 So. 2d 383 (2d D.C.A. Fla. 
1962). 

“Id. at 386. The court held that the 
trustee’s duties were sufficient to prevent 
execution of the trust as dry and passive 
by the Statute of Uses. 

“See Appendix 2. 

"Compare Appendices 1, 2, and 3. 

**Black’s Law Dictionary 120 (4th ed. 
rev. 1968). 

*°In re Estate of Herron, 237 So. 2d 
563, 566 (4th D.C.A. Fla. 1970). The 
court’s last sentence is confounding. If 
the court meant that 689.075 is a codifi- 
cation of previously existing case law, 
the statement is palpably false. 

The settlor created an unfunded life 
insurance trust. Safekeeping of the poli- 
cies was the sole duty of the trustee 
during settlor’s lifetime. Power to revoke 
and the right to exercise privileges accru- 
ing under the policies were reserved by 
the settlor. His widow contended the 
trust was: (1) illusory; (2) testamentary; 
or (3) a fraud on her power. The facts 
were distinguished from Hanson by the 
absence of a power to control the trustee 
in administration. Watson was not cited. 
The trust was upheld. 

"Id, at 567, “A testamentary disposi- 
tion . . . is to take effect upon the death 
of the person making the disposition and 
involves assets as to which he has re- 
tained substantially the entire control un- 
til his death.” 

** E.g., Id. at 566, the court says: 
“[A]Jn illusory trust is a trust arrangement 


reserved powers from causing an inter vivos trust to be treated as a will 


which takes the form of a trust, but be- 
cause of powers retained in the settlor 
has no real substance and in reality is 
not a completed trust.” 


*°E.g. Kerwin v. Donaghy, 317 Mass. 
559, 572, 59 N.E. 2d 299, 306 (1945). 

*"E.g. Bolles v. Toledo Trust Co., 144 
Ohio St. 195, 215, 58 N.E. 2d 381, 391 
(1944). 

*SE.g. Watson v. St. Petersburg Bank 
& Trust Co., 146 So. 2d 383, 385 (2d 
D.C.A. Fla. 1962). 

2°See W. MacDonald, Fraud on the 
Widow’s Share 71-73 (1960). 

*°See W. MacDonald, note 29 supra, 
ch. 709. 

"See W. MacDonald, note 29 supra, 
ch. 7. 

82975 N.Y. 371, 9 N.E. 2d 966 (1937), 
See Annot., 112 A.L.R. 643 (1956). 

““W. MacDonald, note 29 supra, at 88, 
n. 74, 

**Ackes v. First Nat'l Bank, 192 Kan. 
319, 387 P.2d 840 (1963). 

*“Land v. Marshall, 426 S.W.2d 841 
(Tex. 1968) 

"Id. at 846. “We believe the paradox 
can be resolved by the doctrine of illu- 
sory trusts.” 

*8Smith v. Hines, 10 Fla. 258 (1863). 

**Bee Branch Cattle Co. v. Koon, 44 
So. 2d 684, 689-670 (Fla. 1949); Wil- 
liams v. Collier, 120 Fla. 248, 258, 158 
So. 815, 818 (1935). 

“Td. 

"See Ackes v. First Nat'l Bank, 192 
Kan. 319, 333, 387 P.2d 840, 851 
(1963): “(T]he husband . . . may, by 
absolute sale, gift or other transfer made 
in good faith during his lifetime, deprive 
the wife of her distributive share. How- 
ever, if the transfer is colorable only and 
the husband retains the power of revo- 
cation, it is fallacious, illusive and de- 
ceiving, and will be considered as fraud.” 
[emphasis added] 

*2In re Estate of Herron, 237 So. 2d 
563 (4th D.C.A. Fla. 1970). 

W. MacDona.p, supra, note 29 
ch. 8. 

“Id. ch. 9. 

ch. 1-4. 

Strat. ANN. Tit. 20, §301.11 
(Supp. 1970). 

“Pa, Stat. ANN. Tit. 20, §301.11, 
commission’s comment at 547 (1950). 

“Fra, Strat. §726.01 (1969). 

°°See Annot. 92 A.L.R. 282 (1934). 


**RESTATEMENT (SECOND) OF TRUSTS 
§330, comment o. at 143 (1959); See 
also 3 A. Scotr, LAw or Trusts §330.12 
(2d ed. 1956). The National Bankruptcy 
Act §70 (a)(3), 11 u.s.c. §110 (1958), 
provides that all powers which the settlor 
might exercise in his favor vest in the 
trustee in bankruptcy. This legislation 
generally pre-empts state law. However, 
the_existence of state decisions shows that 
the eclipse is incomplete. 
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2101 U.S. 225 (1829). The Bankrupt- 
cv Act involved here is not the one dis- 
cussed in note 51, supra. 

“8RESTATEMENT OF PropeRTY $328 
(1940). This rule is not dependent upon 
the transfer constituting a fraudulent 
conveyance. Id. comment b. Although 
comment c. states that the rule is appli- 
cable to both presently exercisable and 
testamentary powers, it has been held 
inapplicable to general powers by will. 
Merchantile Trust Co. v. Bergdorf & 
Goodman Co., 167 Md. 158, 173 A. 31 
(1934). In addition, the provisions of 
the National Bankruptcy Act, discussed 
in note 55 infra, have been held inappli- 
cable to general testamentary powers. 
Montague v. Silsbee, 218 Mass. 107, 105 
N.E. 611 (1914). The theory for the 
general rule and its exceptions is that a 
general power of appointment by deed, 
coupled with a life estate, is equivalent 
to fee simple ownership. RESTATEMENT 
oF Property ch. 25, Introductory note 
at 1813 (1940). 

“487 Md. 709, 40 A. 1070 (1898). 

“Id. at 723, 40 A. at 1073. 

5°14] Fla. 748, 194 So. 307 (1940). 

'™Id. at 754, 194 So. at 309. 

55496 S.W.2d 841 (Tex. 1968). Ob- 
viously, a stronger counter-argument is 
that 689.075 was never intended to re- 
strict creditor's rights. 

5*Id. at 849. 

‘First Nat'l Bank of Milwaukee v. 
Schwab, 141 Fla. 748, 758, 194 So. 307, 
311 (1940). 

731.07 Execution of wills.—Every 
will, other than a nuncupative will, must 
be in writing and must be executed as 
follows: (1) The testator must sign his 
will at the end thereof, or some other 
person in his presence and by his direc- 
tion must subscribe the name of the 
testator thereto. (2) The testator, in the 
presence of at least two attesting wit- 
nesses present at the same time, must 
sign his will or cause his name to be 
signed as aforesaid or acknowledge his 
signature thereto. (3) No will executed 
by a nonresident of Florida, either before 


or after this law takes effect, is valid as 
a will in this state unless it is executed 
in accordance with the laws of this state 
in force at the time of its execution, 
except that a will valid under the laws 
of the state or country in which the 
testator is domiciled at the time of his 
death: is valid in this state, so far as it 
relates to personal property. (4) A will 
executed by a resident of this state prior 
to October 1, 1933, is valid if executed 
according to the laws of this state in 
force at the time of its execution. (5) 
All devises and bequests to subscribing 
witnesses are void unless there are at 
least two other disinterested subscribing 
witnesses to the will. If a subscribing 
witness would be entitled to any share 
of the estate of the testator in case the 
will were not established, he shall take 
such proportion of the devise or bequest 
made to him in the will as does not ex- 
ceed the share of the estate which would 


be distributed to him if the will were 
not established. (6) No particular form 
of words is necessary to the validity of 
a will if it is executed according to the 
formalities required by law. (7) A codi- 
cil shall be executed with the same for- 
malities as a will. 

"See Rowley, Living Testamentary 
Dispositions and the Hawkins Case, 3 
U. Cin. L. Rev. 361 (1929); Goldman 
and DeCamp, When is a Trust Not a 
Trust, 16 U. Cin. L. Rev. 191 (1942). 

“Fra, Strat. §736.17 (1969). This 
legislation permits a testator’s property to 
be devised to the trust even though the 
trust is amended after execution of the 
will. 

Appendix 2. 

Appendix 3. 

“Fria, Stat. §731.07(5) (1969). 

“See text supra, following note 18. 

"See text supra, at note 43. 


APPENDIX | 
Statute Before the 1971 Amendment 


689.075 inter vivos trusts; powers re- 
tained by settlor 

(1) An otherwise valid trust which 
has been created by a written instrument 
shall not be held invalid or an attempted 
testamentary disposition for any of the 
following reasons: 

(a) Because the settlor or another 
person or both possess the power to 
revoke, amend, alter, or modify the 
trust in whole or in part; 

(b) Because the settlor or another 
person or both possess the power to 
appoint by deed or will the persons 
and organizations to whom the income 
shall be paid or the _ principal 
distributed; 

(c) Because the settlor or another 
person or both possess the power to 
add to, or withdraw from, the trust all 
or any part of the principal or income 
at one (1) time or at different times; 


249-F NW 10th Court 
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(d) Because the settlor or another 
person or both possess the power to 
remove the trustee or trustees and ap- 
point a successor trustee or trustees; 

(e) Because the settlor or another 
person or both possess the power to 
control the trustee or trustees in the 
administration of the trust; 

(f) Because the settlor has re- 
tained the right to receive all or part 
of the income of the trust during his 
life or for any part thereof; 

(g) Because the settlor is, at the 
time of the execution of the instrument, 
or thereafter becomes, sole trustee. 
(2) When the settlor is made sole 

trustee, the trust instrument shall be 
executed in accordance with the formali- 
ties for the execution of wills required at 
the time of the execution of the trust 
instrument in the jurisdiction where the 
trust instrument is executed. However, 
this subsection shall not apply to those 
accounts, including but not limited to 
bank accounts, share accounts, deposits, 
certificate of deposit, savings certificates, 
and other similar arrangements, hereto- 
fore or hereafter established at any bank 
or savings and loan association, by one 
or more persons in trust for one or more 
other persons, which arrangement is, by 
its terms, revocable by the person making 
the same until his death or incompetency. 
(3) The fact that any one or more of 
the powers specified in subsection (1) 
are in fact exercised once, or more than 
once, shall not affect the validity of the 
trust or its nontestamentary character. 
(4) This section shall be applicable to 
trusts executed before or after July 1, 
1969 by persons who are living on or 
after said date. 
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“(1) An otherwise valid trust, created 
by a written instrument, shall not be held 
invalid as an attempted testamentary dis- 
position for any or all of the following 
reasons: 

(a) because the settlor or an- 
other person or both possess the power 
to revoke, amend, alter, or modify the 
trust in whole or in part; 

(b) because the settlor or an- 
other person or both possess the power 
to appoint by deed or will or by either, 
the persons and organizations to whom 
the income shall be paid or the princi- 
pal distributed; 

(c) because the settlor or an- 
other person or both possess the power 
to add to, or withdraw from, the trust 
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all or any part of the principal or in- 
come at one time or at different times; 


(d) because the settlor or an- 
other person or both possess the power 
to remove the trustee or trustees and 
appoint a successor trustee or trustees; 

(e) because the settlor or an- 
other person or both possess the power 
to control the trustee or trustees in the 
administration of the trust; 

because the settlor has re- 
tained the right to receive all or part 
of the income of the trust during his 
life or for any part thereof; 

(g) because the settlor is, at the 
time of the execution of the instrument 
or thereafter becomes, sole trustee; 


APPENDIX 3 


provided, that in such event the trust 
instrument shall be executed in ac- 
cordance with the formalities for the 
execution of wills required at the time 
of the execution of the trust instrument 
in the jurisdiction where the trust in- 
strument is executed. 

(2) The fact that any one or more of 
the powers specified in (1) are, in 
fact, exercised once, or more than once, 
shall not affect the validity of the trust 
or its nontestamentary character. 

(3) This act shall take effect immedi- 
ately upon the date the same becomes 
law and shall be applicable to trusts 
executed before or after said date by 
persons who are living on or after said 
date.” 


Deeds and Conveyances—tinter Vivos Trusts 


An Act relating to inter vivos trusts; 
amending § 689.075(1) (g), and (2), 
Florida Statutes, relating to validity of 
inter vivos trust instruments and those 
trust accounts including, but not limited 
to, bank accounts, share accounts, de- 
posits, certificates of deposit, savings 
certificates, and other similar arrange- 
ments; providing that trusts as to which 
grantor is sole trustee are not invalid if 
valid under laws of jurisdiction in which 
executed at time of execution or if exe- 
cuted with the formalities for the execu- 
tion of wills required in such jurisdiction; 
providing that no provisions of this sec- 
tion shall affect the validity of trust ac- 
counts and other similar arrangements; 
providing an effective date. 

Be It Enacted by the Legislature of the 
State of Florida: 

Section 1. Paragraph (g) of subsec- 
tion (1) of Section 689.075, Florida Stat- 
utes, is amended to read: 


689.075 Inter vivos trusts; powers re- 
tained by settlor 

(1) An otherwise valid trust which 
has been created by a written instrument 
shall not be held invalid or an attempted 
testamentary disposition for any of the 
following reasons: 

(a) Because the settlor or another 
person or both possess the power to re- 
voke, amend, alter, or modify the trust 
in whole or in part. 

(b) Because the settlor or another 
person or both possess the power to ap- 
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point by deed or will the persons and 
organizations to whom the income shall 
be paid or the principal distributed. 

(c) Because the settlor or another 
person or both possess the power to add 
to, or withdraw from, the trust all or 
any part of the principal or income at 
one time or at different times. 


(d) Because the settlor or another 
person or both possess the power to re- 
move the trustee or trustees and appoint 
a successor trustee or trustees. 

(e) Because the settlor or another per- 
son or both possess the power to control 
the trustee or trustees in the administra- 
tion of the trust. 

(£) Because the settlor has retained 
the right to receive all or part of the 
income of the trust during his life or for 
any part thereof. 

(g) Because the settlor is, at the time 
of the execution of the instrument, or 
thereafter becomes, sole trustee; pro- 
vided, however, that at the time the trust 
instrument is executed it is either valid 
under the laws of the jurisdiction in 
which it is executed or it is executed in 
accordance with the formalities for the 
execution of wills required in such 
jurisdiction. 

Section 2. Subsection (2) of Section 
689.075, Florida Statutes, is amended to 
read: 

(Substantial rewording of subsection 
(2). See Section 689.075(2), F.S., for 
present text. ) 


689.075 Inter vivos trusts; powers re- 
tained by settlor 

(2) Nothing contained herein shall af- 
fect the validity of those accounts, in- 
cluding but not limited to bank accounts, 
share accounts, deposits, certificates of de- 
posit, savings certificates, and other simi- 
lar arrangements, heretofore or hereafter 
established at any bank or savings and 
loan association by one or more persons, 
in trust for one or more other persons, 
which arrangement is, by its terms, 
revocable by the person making the same 
until his death or incompetency. 

Section 3. This act shall take effect 
upon becoming a law. 

Approved by the Governor June 10, 
1971. 

Filed in Office Secretary of State June 
10, 1971. 


WEEKLY SUMMARIES 

Know what decisions were rendered 
last week. Decisions of Florida Su- 
preme Court and the four District 
Courts of Appeal are available from 
Florida Appellate Court Reporting Ser- 
vice. Write Municipal Code Corporation, 
P. O. Box 2235, Tallahassee, Florida 
32304. 
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LETTERS 


Critiques Accord 


If public interest is the primary 
motivation—which it should be—and 
not the fact of discord among Realtors 
and attorneys, the Florida Realtor- 
Attorney Accord, as submitted in its 
present form for adoption by the 
Board of Governors, should not be 
adopted. 

The accord should be subject to 
the approval of at least a majority of 
the members of The Florida Bar. 

In an attempt to delineate the 
functions of both Realtor and attor- 
ney, the “accord” has, in effect, 
minimized the value of the attorney's 
services, which it expressly purports 
to avoid. 


YOU WANT 


DAY AS 
RECEIVED 


SEND YOUR NEXT ORDER TO 


SEAL & CERTIFICATE CO. 


1111 So. 30th Ave, Hollywood, Fla 
33020 


BROWARD: (305) 923-7862 
DADE: (305) 947-9839 


Any “contract or written agree- 
ment,” whether in printed form or 
otherwise, is the most important docu- 
ment to be executed by an individual, 
and its execution shall create legal 
consequences which should be made 
known to the individual and fully 
explained by an attorney. 

To suggest that “the Realtor should 
advise the parties that the contract is 
intended to be binding on them,” and 
at the same time admonish that “the 
Realtor may not give advice on any 
matter of law, either directly or indi- 
rectly” is an anomaly of severe import! 

For The Florida Bar to adopt a 
practice that will circumvent the ser- 
vices of its members would not only 
be against the individual or public 
interest, but would do irreparable 
harm to the individual who engages 
an attorney, in the aftermath, to coun- 
sel and defend him in a controversy 
arising out of a transaction involving 
a “contract or written agreement” ap- 
proved, authorized and condoned by 
The Florida Bar to be prepared and 
executed without an attorney. 

RussELL LEE JOHNSON 


Tampa 


The December, 1971 Broward 
County Bar Association Bulletin con- 
tained a report of a criticism by 
Russell Lee Johnson of Tampa of the 
recently published Florida Realtor-At- 
torney Accord, The president of the 
Broward County Bar Association sug- 
gests that interested attorneys write 
to you regarding the Realtor-Attorney 
Accord, 


In my opinion Mr. Johnson’s criti- 
cism fails to recognize the practical 
problem involved in prohibiting Real- 
tors preparing the contract or written 
agreement without participation of an 
attorney. I have discussed this matter 
with a prominent local Realtor with 
whose office I handle property transfer 
cases and he agrees with me that to 
prohibit the Realtor from filling in the 
blank spaces on a _ written form 
of contract or deposit agreement 
would be completely unworkable and 
unrealistic. 


The negotiation of the sale of prop- 
erty is a matter which is clearly with- 
in the jurisdiction of the Realtor and 
timing of written evidence of the 
agreement is very important. It is not 
unusual that when the buyer and 
seller, with the assistance of the Real- 
tor, have reached an agreement for 
the sale of the property that the 
agreement is prepared and signed at 
once, many times at the property lo- 
cation and at nonoffice hours, If any- 
thing, it is my opinion that the Realtor 
should not only be permitted to fill in 
the blank spaces on the printed form, 
but should also be permitted to fill 
in additional details of the transaction 
regarding payment of costs and ex- 
penses of the transaction, Too many 
times the parties are assembled in the 
attorney's office for the closing and a 
last minute disagreement results about 
who is to be responsible for the pay- 
ment of the closing costs and record- 
ing fees. 

—JaMes R. Roaps 
Hollywood 


NOTICE OF HEARING TO AMEND THE 


INTEGRATION RULE 


A petition to amend Articles II and XI of the Integration Rule has 
been presented to the Supreme Court by the Board of Governors. Said 
petition will be heard by the court at 9:30 a.m., March 13, 1972. Copies 
of the petition may be obtained by requests directed to The Florida Bar, 
Tallahassee, Florida 32304. This constitutes notice of filing of the petition 


as required by Article XIII of the Integration Rule of The Florida Bar. 
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TOPICS THE DAY 


Florida Bar Applicants Will Take 


First Multi-state Bar Examination 


On February 23 Florida will be 
among 20 states administering a 
multi-state bar examination de- 
veloped by the National Confer- 
ence of Bar Examiners. Florida 
Board of Bar Examiners Executive 
Director James Tippin reports ap- 
proximately 500 applicants are 
scheduled to take the exam in Jack- 
sonville as the second part of the 
Florida examination. 

The multi-state exam, which is 
slated to be given again in July by 
23 states including Florida, will be 
machine-scored tests covering five 
areas of law—contracts, real prop- 
erty, criminal law, torts and evi- 
dence. The subjects were selected 
on the basis of answers to question- 
naires sent to each board of bar 
examiners and the dean of each 
law school. The test will be the 
most detailed and thorough cover- 
age of the five subjects ever avail- 
able on any bar exam. It will be 
given following a day of testing on 
Florida law on February 22. 


The main advantage of the new 
test, according to Tippin, is accel- 
eration of grading and the develop- 
ment of a national norm. Scoring 
will be done by Educational Test- 
ing Service of Princeton, New 
Jersey. “We have great expecta- 
tions for this test,” says Tippin. “In 
five years perhaps applicants to 
The Florida Bar will need only to 
pass a test on Florida law if they 
have successfully completed the 
national test elsewhere.” 

Florida has not committed itself 
to administer the national exam in 
September, but has scheduled two 
examinations on national testing 
days for 1973. 
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The Florida Board of Bar 
Examiners has been a leader in 
promoting the multi-state exam. 
Immediate past chairman John 
Germany of Tampa is a member of 
the special committee of the Na- 
tional Conference which developed 
the test. 


Ethics Governing Judges 
Amended by Court 


In an opinion filed December 1, 
1971, the Supreme Court added 
certain exclusions to that portion of 
Ethics Governing Judges which 
pertains to the annual reporting of 
judges’ assets and liabilities and 
gifts. 

At the request of the Judicial 
Commission, Rule 

5 (4) (b) was amended to add 
footnotes stating the 
statement of assets and liabilities 
may exclude any individual trade 
account which does not exceed 
$200 in any month, such as sums 
owed monthly on oil company 
credit cards, department store 
charges, utility bills, etc. 

The statement of the source and 
amounts of all income, including 
gifts and bequests, may exclude 
gifts received from a judge’s im- 
mediate family and all campaign 
gifts which are reportable under 
Chapter 99, Florida Statutes. 


AAFS Annual Meet 
March 1-4 in Atlanta 


The 24th Annual Program of The 
American Academy of Forensic 
Sciences will open at the Sheraton- 
Biltmore Hotel, Atlanta, on Wed- 
nesday, March 1 and continue 


through Saturday, March 4. 

More than 150 speakers from all 
parts of the United States, and from 
Canada, Australia, England and the 
Netherlands will take part in the 
scientific and legal programs being 
conducted by the Academy’s nine 
sections. 

The AAFS meeting, which will 
be attended by over 1,000 of the 
nation’s physicians, attorneys, crim- 
inalists and scientists, will begin 
officially with the opening of the 
registration area at 8:30 a.m. on 
Wednesday. The traditional recep- 
tion for all registrants will be held 
at 5 p.m., and an extensive display 
of scientific equipment will also be 
opened at that time. 


Bar Members Invited 
To Trial Tactics Course 


A basic trial tactics seminar will 
be sponsored on February 4-5 at 
the Diplomat Hotel in Hollywood 
by the Academy of Florida Trial 
Lawyers and by the American Trial 
Lawyers Association. 

Costs to attend the two-day ed- 
ucational course are $25 for all 
members of the American Trial 
Lawyers Association, $35 for law- 
yers admitted to practice during 
the last five years, and $50 for law- 
yers admitted to practice prior to 
December 31, 1966. 

The seminar will provide court- 
room techniques and tips on client 
interviews, selecting jurors, cross 
examination, closing arguments, 
and use of technical experts to 
prove cases. 

Participants may preregister by 
mai] to Academy of Florida Trial 
Lawyers, 219 South Calhoun 
Street, Tallahassee 32301 or may 
register at the door when the 
seminar begins at 1 p.m. on Friday, 
February 4. The seminar ends on 
Saturday, February 5, at 5 p.m. 
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Plea for Involvement in Pro Bono 
Publico Program Made to Committee 


The ABA Pro Bono Publico Pro- 
gram was explained to the Legal 
Aid and Indigent Defendant Com- 
mittee of The Florida Bar at a 
meeting at the Bar Center in Talla- 
hassee on December 10. Marna 
Tucker, coordinator for the pro- 
gram from Washington, D. C., told 
the committee of her efforts to in- 
volve law firms across the country 
in pro bono publico work. 

According to Miss Tucker, 300 
firms are now involved in such 
programs. She suggested that the 
increasing interest and involvement 
of firms has occurred since the de- 
velopment of the OEO program 
which has proven the need for 
public service law. 

Miss Tucker briefly discussed the 
three largest pro bono programs in 
the country, and in particular the 
project set up by the Beverly Hills 
Bar Association. It was established 
with the assistance of several large 
firms which donated funds and 
time of several young associates of 
their firms. New York City and 
Hartford, Connecticut, are estab- 
lishing similar pro bono programs, 
she said. 

Miss Tucker believes that as the 
canons of ethics change and be- 
come more flexible, more pro bono 
programs will be instituted. She 
emphasized how many public ser- 
vice law firms handle situations that 
many times would go unattended. 

One of the main problems with 
the pro bono program is the turn- 
over of personnel, said the program 
coordinator. Miss Tucker added 
that too often lawyers do not have 
time to complete specific cases 
while they are assigned to the pro 
bono publico programs. Many of 
these lawyers begin working on 
public service programs on their 
own free time. 

After discussion, the committee 
expressed the thought that a more 
realistic expectation of many small 
and middle-sized firms would be to 
let certain firm members become 
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involved with pro bono work as 
their time allowed. Several commit- 
tee members felt that perhaps 
smaller firms could donate a cer- 
tain percentage of firm time and 
funds for establishing public ser- 
vice. It was suggested that changes 
in current tax laws to allow pro 
bono time to be a tax deduction 
would bring more firms into pro 
bono work. 


During the discussion on fund- 
ing for pro bono publico pro- 
grams, Miss Tucker stressed the 
fact that many foundations 


throughout the country are good 
sources of funds. 


Report Given 

Professor L. Harold Levinson of 
the University of Florida and a 
representative member to the com- 
mittee, presented phase II of a 
report covering methods of increas- 
ing legal services to the indigent in 
Florida. Phase III of Professor 
Levinson’s report, “Means of Re- 
ducing Demand for Legal Services 
to the Indigent in Florida,” was 
discussed. 

The meeting closed with a dis- 
cussion of The Florida Bar's legis- 
lative procedures led by Richard 
McFarlain, assistant executive di- 
rector of the Bar. 


Book on Florida Probate Will 
Be Published by Hillsborough Bar 


The publication of “How to Live 
and Die With Florida Probate,” a 
book for nonlawyers, is currently 
being undertaken by a_ special 
Hillsborough County Bar Associa- 
tion committee. The project, head- 
ed by John Arthur Jones of 
Holland & Knight, Tampa, was 
approved at a recent meeting of 
the executive committee of the bar 
association. 

According to Jones, the work 
will be a rewrite of a publication 
originally written by the Real 
Estate, Probate and Trust Law 
Section of the State Bar of Texas, 
“How to Live and Die With Texas 
Probate.” Several bar associations, 
including the California, Pennsyl- 
vania, San Francisco and Philadel- 
phia bars, have already accomplish- 
ed similar projects. Florida, in fact, 
is closely following the style of the 
Pennsylvania manual. 

Twenty members comprise the 
Hillsborough editing committee. 
Each is rewriting a chapter this 
month, with the finished work ex- 
pected to be available for the pub- 
lic by April or May. 

“Publication of the book should 
be a real service to the citizens of 


Florida in that it should give them 
a Clearer understanding of probate, 
and it should be a service to the 
Bar because the individual lawyer’s 
dealings with affected clients 
should be easier,” says Jones. 

The 20-chapter book will be pub- 
lished by Gulf Publishing Company 
of Houston, Texas. The Hillsbor- 
ough County Bar Association will 
share one-half the royalties with 
the Texas Bar. 


Magazine Offered 
To Sportsmen 


Florida Bar Journal readers who 
are interested in the outdoors may 
obtain a copy of Florida Sportsman 
magazine at no charge, by arrange- 
ment with the publisher. 

Sportsman, which features full 
color and articles written by rec- 
ognized experts, covers boating, 
fishing, hunting, diving, camping 
and other outdoors activity in 
Florida and the islands. 

You may have a copy mailed 
to you by writing: Florida Sports- 
man, 4025 Ponce de Leon Blvd., 
Coral Gables, Fla. 33146. 
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Civil Disorder Orientation 
Provided in Course at Fort Gordon 


City and county judges and at- 
torneys have been invited to attend 
a civil disorder orientation course 
at Fort Gordon, Georgia. Con- 
ducted under the auspices of the 
Law Enforcement Assistance Agen- 
cy, the program is designed to train 
law enforcement and local govern- 
ment personnel in comprehensive 
civil disturbance planning. The 
week-long course is offered twice 
a month at the U.S. Army Military 
Police School at Fort Gordon. 

In light of Florida’s attempts to 
adopt a statewide plan for the ad- 
ministration of justice in major civil 
disturbances, the course would be 
beneficial to representatives of all 
branches of local and state govern- 
ment, particularly to those from the 
more populous areas and commu- 
nities where the threat of serious 
civil disorder is greatest, sponsors 
said. 

Approximately 200 personnel 


Regents Name Two 
To Florida Deanships 


The Board of Regents appointed 
Elmer L, Hunt as associate dean 
and Thomas C, Cobb as assistant 
dean of the University of Florida 
College of Law. The appointments 
were effective December 1, 1971. 

Hunt, 38, has been serving as 
acting associate dean and _profes- 
sor. He joined the law faculty in 
1962 and formerly served as a 
Fulbright lecturer in Korea and a 
lecturer at Escuela Libra de Dere- 
cho in Mexico City. 

He received his LL.M. degree as 
a Sterling Fellow at the Yale Law 
School and his LL.B, at the Uni- 
versity of Mississippi. He earned 
his bachelor’s degree at Vander- 
bilt University. 

Cobb, 27, was serving as an 
assistant professor and joined the 
faculty in 1970, Before coming to 
the university he served as a lec- 
turer at the Far East Division of 
the University of Maryland in 
Korea. 
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from Florida have already taken 
the course, with eight to 16 persons 
attending each month in recent 
months. The course deals with the 
operations planning process and 
through discussion of mutual 
experiences and problems the 
participants gain a better working 
knowledge of preventive measures 
and operational tactics, supervi- 
sion of control forces, the use of 


equipment, and the  develop- 
ment of cooperative inter-agency 
coordination. 

A sponsoring law enforcement 
agency need only pay travel ex- 
penses for attendees. The LEAA 
will reimburse the agency for the 
trainees’ meals and lodging. Eligi- 
ble judges and attorneys who are 
interested may contact Albert W. 
Newhall, Civil Disorder Technical 
Assistant, The Governor’s Council 
on Criminal Justice, 307 E, Seventh 
Avenue, P. O. Drawer 3786, 
Tallahassee 32303. 


Florida Bar members participating in the March Inter-American Lawyer Ex- 
change Program will take this approach to Caracas and the Caribbean coast 
of Venezuela via a Viasa DC-9. Interested persons may register for the tour 


by returning the form below. 


P. O. Box 1531 
Tampa, Florida 33601 


Registration Requested for Inter-American 


Lawyer Exchange Program 


To: Inter-American Lawyer Exchange Program 


(— | plan to attend the Inter-American Lawyer Exchange Program being spon- 
sored by the International and Comparative Law Committee, The Florida 
Bar, in Caracas and other areas of Venezuela, March 11-19, 1972. 


© | am also interested in a short extension trip following the program. 
[] | suggest that the program include 


(Address) 


~ 
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NEWS 


Dade Young Lawyers 
Plan European Trip 


The Dade County Bar Associa- 
tion, Young Lawyers Section, has 
announced that it is sponsoring an 
excursion to Europe June 2 through 
June 17, 1972. 

The arrangements include round- 
trip accommodations via Pan 
American Airways 707 Jet from Mi- 
ami and returning to Miami and 
include stops in London for three 
days, Paris for three days, Lau- 
sanne, Switzerland, Milan, Venice 
for two days, Florence and Rome. 

Included in the cost are superior 
first-class hotel accommodations 
(private baths, center of town, 
etc. ), two meals per day, all sight- 
seeing, all transfers, tips, all bag- 
gage, and in-city tours. The all- 
inclusive price is $649 per person. 

The trip is being offered to all 
members of The Florida Bar Young 
Lawyers Section after January 30, 
1972, if the quota has not been 
filled by Dade County Young law- 
yers. For further information, bro- 
chures and reservation forms, write 
or call Dade County Bar Associa- 
tion, Johnnie Ridgely, 111 N.W. 
First Avenue, Miami, Florida. Tele- 
phone: (305) 379-0641. 


On December 8 President Nixon 
sent a message to the Congress of 
significance to lawyers and their 
employees. He urged legislation to 
raise the annual tax deductions for 
contributions by self-employed per- 
sons to retirement plans from the 
present 10 per cent to 15 per cent 
of income, or $7500, whichever is 
less. 

If enacted by Congress—legisla- 
tion is expected to be introduced 
early in the next session—this would 
be a major step toward the goal of 
providing equity for professional 
and other self-employed persons in 
the retirement field. 


The President’s recommendations 


deal with other problems in the 
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President Nixon Urges Tax 
Relief on Retirement Plans 


Three hundred appellate judges 
—including the chief justices of the 
50 states—will take part in a con- 
ference February 11-14 aimed at 
bringing about an overhaul of the 
nation’s criminal justice system 
through implementation of the 
American Bar Association’s com- 
prehensive Standards for the Ad- 
ministration of Criminal Justice. 

The four-day meeting, named the 
National Judicial Conference on 
Standards for the Administration of 
Criminal Justice, will be held at 
the Louisiana State University Law 
Center in Baton Rouge. It will 
stress seminars and workshop ses- 
sions to familiarize judges with the 
Standards, most of which can be 
implemented by court opinions, or, 
in many states, under the rule mak- 
ing power of the courts. 

Keynote speaker at the confer- 
ence will be Leon Jaworski, of 
Houston, Texas, president of the 
American Bar Association. Speakers 
and discussion leaders will include 
numerous experts on the Standards 


pension area and include a_pro- 
vision that would make contribu- 
tions to retirement savings pro- 
grams by individuals deductible up 
to $1500 per year or 20 per cent of 
income, whichever is less. Taxes 
also would be deferred on the earn- 
ings of these savings until the sav- 
ings are paid out in retirement 
income. 

During the past two years Ameri- 
can Bar Association officials have 
urged U.S. Treasury Department 
representatives to recommend liber- 
alization of the tax laws in this 
area. This is the first time that an 
Administration has supported the 
bar's position on equitable tax 
treatment for lawyers. The Presi- 


National Judicial Conference on 
Criminal Justice Standards Set 


representing the Bench and Bar 
of state and federal jurisdictions 
throughout the nation. 

Drafting of the ABA Standards, 
which cover all aspects of the 
criminal justice process from arrest 
through sentencing and post-con- 
viction proceedings, has been un- 
derway by scores of experts since 
1964 when the project was 
launched by Lewis F. Powell, Jr., 
of Richmond, Va., then president 
of ABA, and now nominee-desig- 
nate to the United States Supreme 
Court. 

Seventeen sets of Standards have 
now been drafted. Fifteen have 
been formally approved by the 
ABA House of Delegates, and the 
remaining two are expected to be 
approved at the association’s an- 
nual meeting in August 1972. 

Implementation is being pro- 
moted through a special committee 
of the Section of Criminal Law 
headed by United States Supreme 
Court Justice Tom C. Clark 
( Retired ). 


The Journal invites its readers to 
submit their comments on Journal 
articles as well as other matters 
concerning the legal profession. 
Appropriate letters will be pub- 
lished. Address correspondence to 
The Florida Bar Journal, Tallahas- 
see, Florida 32304. 


AUTHORS! Your book can be published, 
promoted and distributed by success- 
ful, reliable company. Fiction, nonfic- 
tion, poetry, scholarly, religious and 
even controversial manuscripts wel- 
comed. For free booklet write Vantage 
Press, Dept. FB-1, 516 W. 34th Street, 
New York, N. Y. 10001. 


dential message does not alter the 
present situation regarding profes- 
sional corporations. However, by 
liberalizing the benefits under H.R. 
10-type plans, many professional 
people probably will not seek to 
incorporate. 
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Statewide LRS Begins 


Lawyers in 


join panel 
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The Florida Bar’s_ statewide 
Lawyer Referral Service kicked off 
its campaign to enlist panel mem- 
bers on January 3. The LRS, ninth 
such statewide service in the 
country, will begin operating on 
March 1. 


Established as a means of bring- 
ing legal assistance to the middle 
income classes, the LRS got its be- 
ginnings over 35 years ago in Cali- 
fornia. There are now over 280 
local lawyer referral services across 
the country, including 11 in Flor- 
ida. The statewide LRS will not 
serve those areas of the state cur- 
rently being served by a local bar 
referral office. 

The statewide Florida Bar LRS 
got its start under the administra- 
tion of past Bar president, Burton 
Young. President Young appointed 
Miami lawyer Norman Sand as 
committee chairman, giving him 
the responsibility of researching 
the neea ‘csr a service and establish- 
ing it if the need was evident. The 
17-member committee soon realized 
the need and began laying the 
groundwork for Florida’s service. 

Charles L. Neustein, Miami, as- 
sistant to the chairman, was given 
the task of assembling documentary 
material and a summary of local 
experience from existing lawyer re- 
ferral services. Other members of 
the committee researched existing 
services in other states. 

From the basic information prob- 
lem areas were compiled and circu- 
lated to other committee members 
for discussion at the general meet- 
ing of committees at Orlando in 
1970. The committee studied the 
operations of state services in Illi- 
nois, New Hampshire, Delaware 
and Utah. They also discerned that 
the problem areas for such a ser- 


vice would most likely be qualifica- 
tions of panel members, past 
grievance records (if any) and 
financing. 

The committee unanimously 
agreed on the adoption of a LRS 
and chose to pattern it after the 
Illinois statewide service. 

Subcommittees under the direc- 
tion of William A. Jacob, Orlando, 
vice-chairman of the LRS commit- 
tee, worked with Howard S. 
Rhoads, Ft. Myers, Delbert S. 
McLaughlin, Tampa, and Louis 
Stinson, Jr., Miami, to compile the 
details of the LRS and_ forward 
their recommendations to the full 
committee. 

A suggested budget for the ser- 
vice went to the 1970-71 Florida 
Bar Budget Committee and a pre- 
liminary plan for the statewide 
LRS was submitted to the Board of 
Governors. The statewide LRS was 
approved at the May 13, 1971 
meeting of the Board in Panama 
City Beach. 

The service will operate much as 
Florida’s eleven local LRS offices 
do, but will not conflict with these 
existing operations, Currently, local 
bar associations provide a LRS in 
Dade, Brevard, Broward, Hills- 
borough, Lee, Orange, Palm Beach, 
Polk and Volusia counties and in 
St. Petersburg and Jacksonville. 

The Florida Bar statewide ser- 
vice will n: \intain a toll free inward 
WATS line terminating in the pub- 
lic affairs office at the Bar head- 
quarters. Referrals will be handled 
by the public affairs secretary, 
Charlotte Jackson. 

A person needing legal assistance 
will call an 800 series phone num- 
ber, which will ring at a separate 
phone on Mrs. Jackson’s desk. The 
caller will be asked questions from 
a prepared form designed to gain 
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the maximum information in the 
least time. If it is determined that 
the caller does need legal assis- 
tance, he will be referred to an 
experienced lawyer in his geo- 
graphical area for a one-half hour 
consultation. The state will be di- 
vided into judicial circuits and zip 
code areas for referral purposes. 

The referral clerk will then con- 
firm the appointment by mail to the 
caller and to the attorney with a 
report form. This four-piece NCR 
paper form will provide referral in- 
formation and serve as a bookkeep- 
ing record for the lawyer and 
referral clerk. If it is determined by 
the attorney, after seeing the caller, 
that there is no need for further 
legal assistance, he will fill out the 
preliminary report. If additional 
services are required, he will fill 
out the preliminary report and 
final report when the matter is 
terminated. 

No referrals will be made by the 
clerk if the caller is pursuing un- 
finished legal matters with another 
attorney. If the caller resides in an 
area serviced by one of the 11 
existing local bar services, he will 
be directed to the local office. 

Some 28 different panels or fields 
of law may be designated by law- 
yer panel members. They include: 
administrative law 
civil service 
social security 
veterans’ rights 
zoning 
bankruptcy 
consumer credit 
partnerships 
contracts 
domestic relations 
labor law 
negligence-personal injury 
real property 
workmen's compensation 
civil rights 
immigration 
unemployment compensation 
welfare problems 
admiralty 
commercial law 
corporations 
personal property 
criminal law 


insurance 

libel and slander 

patents and copyright 
landlord-tenant 

trusts, estates, guardianships 
and wills. 

Any member in good standing of 
The Florida Bar now practicing 
outside the area of an existing local 
LRS may be eligible to become a 
member of The Florida Bar state- 
wide service. Membership fee is 
$25 for the first year, $15 for the 
second and $10 for the third 
and successive years. In addition, 
panel members must pay to the 
LRS 10 percent of each fee over 
$25 received from clients referred 
to him by the service. All fees and 
dues will be used to defray the 
cost of operating and advertising 
the service. 

Attorney members will be asked 
to: 

grant an initial consultation for 
a fee of $10 to any person referred 
by the LRS, providing the confer- 
ence does not exceed one-half hour; 

carry and continue to carry pro- 
fessional liability insurance for 
$25,000/ $75,000; 

permit any dispute concerning 
fees, arising from a referral, to be 
submitted to binding arbitration if 
the client petitions; 

grant all clients referred by the 
service an appointment as soon as 
practicable after the request is 
made. 

This year the LRS committee, 
again chaired by Norman Sand, is 
made up of members from each 
judicial circuit. These members are 
responsible for publicizing the 


statewide service. They also will 
check out LRS panel applicants 
from their respective circuits to 
assure that all panel members are 
capable, experienced attorneys. 
Lawyer Referral Service Commit- 
tee members will be speaking to 
local bar associations during Jan- 
uary and February to enlist panel 
members and explain the system. 
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PREAMBLE 


The Florida Bar recognizes that there 
exists a large group of persons of mod- 
erate means who have felt that legal 
services were not readily available. In 
order to respond to the needs of those 
persons it is the position of The Florida 
Bar that a lawyer referral service be 


established. 


I 
OBJECTIVES 


The immediate objective of The Flor- 
ida Bar in the establishment of the 
Florida lawyer referral service, herein- 
after referred to as the “service” is to 
assist the general public, by providing 
a way by which any person who can 
afford to pay a reasonable fee for legal 


THE FLORIDA BAR 
LAWYER REFERRAL SERVICE 
RULES 


services may be referred to a member 
of The Florida Bar. 1 

As long range objectives, The Florida 
Bar seeks to: 

a. Encourage lawyers to recognize the 
obligation to provide legal services 
to the general public. 

. Acquaint people in need of legal 
service with the value of consulta- 
tion with a lawyer. 

c. Acquaint lawyers with the fact that 
the needs of some clients suggest 
the use of a deferred payment plan. 

II 
THE COMMITTEE 
A lawyer referral service committee 
will be charged with the operation of the 
service. It will be composed of one mem- 
ber from each circuit, appointed by the 
president of The Florida Bar for two- 


year terms. Of the initial appointees, one 
half of the members will be appointed 
for a one-year term and one half of the 
members for two-year terms. Thereafter, 
all members will be appointed for two- 
sa terms. A chairman will be selected 
y the association’s president. During 
any member's term neither he nor any- 
one associated with him in practice will 
receive referrals from the service. 
Ill 
THE SERVICE 

The service will be operated from The 
Florida Bar Center in Tallahassee, utiliz- 
ing members of the staff and under the 
general supervision of the Lawyer Refer- 
ral Service Committee. A person seeking 
a lawyer referral will use a toll-free line 
maintained at The Florida Bar and will 
be interviewed by a staff member, and a 
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referral will be made to a participant- 
member of the service on a rotating basis 
upon the agreement of such person to 
pay an initial fee of $10 provided the 
initial consultation does not exceed one- 
half hour. 

The service shall not make referrals in 
any geographic area of the state where a 
formalized and publicized lawyer referral 
service exists. In such cases referrals will 
be made directly to the existing referral 
service. 


IV 
FORMATION OF THE PARTICIPANT- 
MEMBER PANEL 


A. Any member in good standing be- 
fore The Florida Bar may qualify as a 
participant-member. 

B. Applications for membership will 
be grouped by circuit or lesser convenient 
geographic grouping, and placed in al- 
phabetical order within such group. 

C. (1) In submitting his application 
for membership on the panel, the appli- 
cant may list those branches of legal 
work which he desires to handle. In ac- 
cepting the registration of any applicant, 
the service may require such information 
and certifications as it deems necessary to 
have the applicant show that he is a 
member of the Bar in good standing, 
qualified to practice and adheres to recog- 
nized ethical standards of the profession. 
The committee may conduct further in- 
vestigations and require further informa- 
tion bearing upon the responsibility, 
capability, character and integrity of any 
applicant or registered lawyer. The com- 
mittee may also require such information 
as it deems necessary in accepting or 
continuing the registration of any appli- 
cant or registered lawyer on any panel or 
panels that may be established. 

(2) Any applicant may be denied 
registration and any registered lawyer 
may be withdrawn from registration if he 
has: 

(a) Willfully failed to pay any 
fee, render any report, or otherwise abide 
by the rules of the service. 

(b) Signed any application or 
other certification or report to the service 
which shall be found to be untrue in any 
material respect. Such action may be 
taken by the vote of a majority of all 
members of the committee, only after a 
hearing on reasonable notice and an op- 
portunity to be heard, and subject to the 
right of appeal to the Board of Governors 
of The Florida Bar. 

Notwithstanding the foregoing, if at 
any time, the committee receives notice or 
information giving it reasonable grounds 
to believe that a registered lawyer does 
not meet the required standards of re- 
sponsibility, capability, character, and 
integrity, it may suspend a registered 
lawyer from participation in the service, 
but only for such reasonable time as may 
be necessary. 


D. A member, in filing his application 
as provided, agrees that: 

(1.) He will grant an initial con- 
sultation for a fee of $10 to any client 
referred to him, providing the conference 
does not exceed one-half hour. 

(2.) Any charge for further service 
will be as agreed upon with the client 
and in keeping with the stated objectives 
of the service and the client’s ability to 
pay. 

(3.) He carries, and will continue 
to carry, professional liability insurance 
in a form and amount as may be de- 
termined by the committee, at least com- 
parable to such policy as is now endorsed 
by The Florida Bar. 

(4.) He will permit any dispute 
concerning fees, arising from a referral to 
be submitted to binding arbitration if the 
client so petitions. 

(5.) He will grant all clients refer- 
red by the service an appointment as 
soon as practicable after request is made. 

(6.) He will abide by all of the 
rules of the service and will in no event 
hold, or claim to hold, the association or 
any of its officers, members or employees 
liable in connection with the operation of, 
or use of the information contained in 
the application in connection with the 
activities of the service. 

V 
FEE FOR MEMBERSHIP 

Each participant-member of the service 
will pay to The Florida Bar a nonrefund- 
able fee of $25 for the first year of his 
membership; the fee for the second con- 
secutive year will be $15 and the renew- 
able fee thereafter will be $10 per year. 
In addition he will make an additional 
contribution toward operating the service 
equal to 10% of each fee over $25 re- 
ceived from matters referred to him by 
the service. All fees will be used to 
defray the costs of operation of the 
service. 

VI 

WITHDRAWAL FROM MEMBERSHIP 

A participant-member may at any time 
withdraw his name from participation in 
the service upon five days written notice 
to the Lawyer Referral Service Commit- 
tee addressed to The Florida Bar. 

VII 

OPERATION OF THE PANEL 

A. Referrals will be made to members 
of the panel in rotation in the circuit or 
the geographic area closest to the client’s 
home or business. 

B. If the service ascertains that a per- 
son being interviewed is presently repre- 
sented by a lawyer no referral will be 
made until a release is obtained from 
the applicant’s lawyer. 

C. Panel members will accept any 
referral for initial interview in those areas 
which a member has indicated in his ap- 
plication he is willing and competent to 
handle. However, should any referral 


give rise to a conflict of interest, a par- 
ticipant will contact the service, obtain 
a new reference for the client and co- 
operate in assisting the referred client to 
obtain legal consultation concerning his 
problem. Nothing herein will be con- 
strued to obligate a panel member to 
accept employment beyond the initial 
consultation. 

D. A participant-member rejecting ini- 
tial referrals for any reasons will be 
moved to the bottom of the list. 

VIII 
ACKNOWLEDGMENT AND REPORT 
OF REFERRALS 

The participant-member will complete 
and return a referral report, forwarded 
by the service, within ten days after each 
referral. Failure to return the memoran- 
dum within the time specified may justify 
the service in removing his name from 
the panel. Nothing herein will require 
any attorney to violate the attorney-client 
privilege. 

IX 
RECORDS AND REVIEW 

The service will keep on file a con- 
fidential record of all referrals and reports 
of participant-members which will be 
subject to examination and inspection by 
the committee and officers of the associ- 
ation. All referrals will be reviewed at 
least quarterly. 
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PUBLICITY 

The service will be publicized in such 
manner and to such extent as will fulfill 
its objective consistent with the canons 
of ethics. 

AREAS OF COMPETENCY 

1. Administrative Law 
Civil rights 
Civil service 
Immigration 
Social security 
Unemployment 
compensation 
f. Veterans’ rights 
g. Welfare problems 
h. Zoning 
Admiralty 
Bankruptcy 
Commercial Law 
a. Consumer credit 
b. Corporations 
c. Partnerships 
d. Personal property 
5. Contracts 
6. Criminal law 
7. Domestic relations 
8 
9 
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Insurance 
. Labor law 

10. Libel and slander 
11. Negligence—personal injury 
12. Patents and copyright 
13. Real property 

a. Landlord-tenant 
14. Trusts, estates, wills and 

guardianship 
15. Workmen’s compensation 
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ATTORNEYS’ REGISTRATION FORM 


THE FLORIDA BAR LAWYER REFERRAL SERVICE 


OFFICE ADDRESS 


OFFICE PHONE 


PLEASE COMPLETE ALL ITEMS BELOW 


EDUCATION 
College 


DEGREE 


DATE 


ADMITTED TO 
PRACTICE IN: 


State: 


Year WILL ACCEPT CASES ON: 


Civil rights 


Civil service 


Immigration 


Social Security 


Unemployment comp. 


Veterans’ rights 


Welfare problems 


Zoning 


Law School 


Specialty 


Federal 


Admiralty 


Bankruptcy 


Consumer credit 


Corporations 


Partnerships 


Personal property 


Contracts 


Criminal law 


Domestic relations 


Insurance 


Labor law 


Libel & slander 


Negligence 
Personal injury 


Patents & copyrights 


Real property 


Trusts, estates, wills 
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Workmen’s compensation 


LANGUAGES 
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Speak 


(Over) 
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Policy No. 


Company Name 
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I hereby apply for inclusion as a member of the Lawyer Referral Ser- 
vice of The Florida Bar. I represent that I have had a minimum of one 
year's legal experience and that I am covered by an Errors and Omissions 
Insurance Policy with limits of not less than $25,000/$75,000. 

I understand that this application is made only on my behalf and not 
on behalf of my firm or any of my associates. Accordingly, I agree that the 
initia] consultation in connection with any referred matter will be with 
me personally, although other counsel may be associated to perform all or 
a portion of the subsequent professional services agreed upon if the 
referred client agrees to such association. 

I agree to abide by the rules of the Lawyer Referral Service and to act 
within the spirit of such purposes. In particular, without limitation thereto, 
I agree to be bound by the following rules concerning fees: 

A fee of $10 will be charged for the initial one-half hour consultation. 

Any compensation for further services, including contingent fee mat- 
ters, will be subject to agreement with the client, and 10% of any fee over 
$25 will be contributed to operation of the service. 

Should any dispute concerning fees arise between me and a client 
referred to me by the Lawyer Referral Service, such dispute will be sub- 
mitted to The Florida Bar Lawyer Referral Committee, and I agree to be 
bound by its determination. 

I understand that the information herein contained may be furnished 
to the extent the Lawyer Referral Service sees fit to applicants who seek 
assistance from the service, and that the service in so doing will be relying 
on the representations which I have made herein. 


DATE SIGNATURE OF APPLICANT 


(Please enclose the registration fee of $25 payable to The Florida Bar.) 


MAIL TO: THE FLORIDA BAR 
LAWYER REFERRAL SERVICE 
TALLAHASSEE, FLORIDA 
32304 
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The new V-21 Orion. First trailerable 21-foot 
fisherman to take you out safely in any water. 
With space and a place for everyone and every- 
thing: you, your friends, your gear, your bait, 
your catch. With a ride so dry, so incomparably 
level at all speeds you've got to experience it 
to believe it. Compare! Stamas has done it 
again! Write for brochure to Stamas Boats, Inc., 
Tarpon Springs, Florida 33589. 
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When The Doctor Runs 


a 


By LAWRENCE V. HASTINGS 


Lawrence V. Hastings of Miami is 
assistant professor of legal medicine 
at the University of Miami School of 
Medicine. He is a graduate of Johns 
Hopkins School of Medicine and a 
former senior assistant surgeon of the 
U.S. Public Health Service. He now is 
senior partner of the law firm Hast- 
ings, Elias & Goldman, Miami. He 
is listed in “Who’s Who in America” 
and is a past chairman of the Steering 
Committee on Trial Tactics and Basic 
Anatomy Seminars of The Florida Bar. 
He has been a member of The Florida 
Bar since 1954. 
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NoRMAL NEGLIGENCE LAW im- 
poses liability for a person’s failure 
to act reasonably under the circum- 
stances involved when such failure 
proximately causes injury. An at- 
torney’s analysis of a complaint 
about a doctors “unreasonable” 
diagnosis or treatment using the 
“duty — breach — proximate cause 
— injury” yardstick might or might 
not produce an accurate prediction 
of the likelihood of liability. Such 
analysis, however, would definitely 
be incomplete because relevant 
Florida malpractice law includes 
numerous special rules and doc- 
trines. The purpose of this article 
is not to favor plaintiff-patient or 
defendant-doctor or hospital, nor to 
evaluate Florida law as to which 
party it presently unduly favors (if 
either), but rather to familiarize 
the reader with applicable medical 
malpractice principles on both 
sides of the case or controversy. 


Florida Law 
The basic duty of a physician 


or surgeon is to possess and exercise 
the degree of skill, care, and dili- 
gence possessed and exercised by 
physicians or surgeons of similar 
qualifications, training, and experi- 
ence in the same or similar com- 
munity with respect to diagnosis, 
choice of treatment, and applica- 
tion of the treatment chosen. The 
specialist is held to the higher de- 
gree of skill, etc., had and used by 
other specialists.2 Thus the sum 
and total of the doctor’s legal duty 
to his patient is to give him medi- 
cal care commensurate with that 
standard of care given by similar 
doctors in the same or similar 
community. 

Additional so-called duties enu- 
merated in various cases are ac- 
tually only applications of the basic 
duty in situations occurring fre- 
quently enough to yield special 


rules, see, e.g., various “abandon- 
ment” cases? and “unremoved sur- 
gical sponge” cases.* Indeed, even 
the “lack of informed consent” 
cases apparently rest upon “the 
standard prevailing in the commu- 
nity,” namely, “accepted practice 
among... [specialists and/or] 
physicians of defendant’s standing, 
to advise the patient of the specific 
risk” involved.5 

Violation of the doctor’s duty is 
a prerequisite for liability. No doc- 
tor is an insuror or warrantor of 
cure (unless, of course, he chooses 
to make an express warranty or a 
specific and explicit “guarantee” to 
his patient).6 Therefore, a bad 
result is insufficient as a ground for 
recovery: “The fact that the dece- 
dent died, regrettable as it is, does 
not necessarily establish negligence 
on the part of the . . . doctor.”7 

Moreover, several significant 
rules must be followed in determin- 
ing whether or not the doctor vio- 
lated his duty. First, he is to be 
judged in accordance with the 
teachings of the school of medicine 
to which he belongs. In other 
words, an osteopathic orthopedic 
surgeon would be entitled to use 
a method deemed proper by osteo- 
paths though deemed improper by 
medical surgeons.§ It should be 
noted that doctors from different 
schools may testify on any point 
“as to which the principles of the 
schools do or should occur, such as 
the dangers incident to the use of 
X-rays or the existence of a condi- 
tion that should be recognized by 
any physician.”® Second, the “re- 
spectable minority” rule allows a 
doctor to use a treatment “ap- 
proved by a ‘respectable minority 
of the medical profession.’”?° 
Third, doctors “are not to be held 
liable for honest errors of judg- 
ment” since the law allows them 
“a wide range in the exercise of 
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their judgment and discretion.”™ 
Fourth, the fact that one doctor 
comes to a professional conclusion 
different from or totally opposed to 
defendant-doctor’s does not neces- 
sarily mean that the doctor is of the 
opinion that defendant “could not 
reasonably conclude otherwise”; a 
doctor may feel that he personally 
would have chosen to act different- 
ly but that defendant was neither 
“negligent nor inaccurate” in his 
choice and acted as “a competent 
and honest” doctor or specialist 
would.!2 The important factor in 
all four instances is that disagree- 
ment among doctors does not auto- 
matically amount to proof of medi- 
cal negligence.18 

On the other hand, strange as it 
may seem, disagreement among 
doctors is not always required in 
order to prove medical negligence! 
Although the established general 
rule states that expert medical testi- 
mony is necessary in malpractice 
cases, the Florida Supreme Court 
applied the “common knowledge” 
exception once in 1956,14 and once 
in 1958,15 and then spelled it out 
in some detail in the landmark 1959 
Atkins v, Humes decision: 


Obviously, except in rare cases, neither 
the court nor the jury can or should be 
permitted to decide arbitrarily, what is 
or is not a proper diagnosis or an ac- 
ceptable method of treatment of a human 
ailment. . . . But jurors of ordinary in- 
telligence, sense and judgment are, in 
many cases, capable of reaching a con- 
clusion, without the aid of expert testi- 
mony, in a malpractice case involving a 
charge of negligence in the application 
or administration of an approved medical 
treatment. . . 

Even in those cases in which some 
expert testimony may be i ogee to show 
causation, the jurors may be authorized 
to infer from the circumstances that the 
defendant was negligent in the adminis- 
tration of an approved medical treatment, 
despite the absence of direct expert testi- 
mony to this effect and in the face of 
expert testimony to the contrary . . . as 
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is well stated in Goodwin v. Hertzberg, 
201 F.2d. 204, 205: “It is immaterial that 
no expert testified that appellee acted 
negligently. Malpractice is hard to prove, 
the physician has all of the advantage 
of position. . . . What therefore might be 
slight evidence where there is no advan- 
tage, as in ordinary negligence cases, 
takes on greater weight in malpractice 
suits. . . . Generally speaking, direct and 
positive testimony to specific acts of 
negligence is not required. . . .”16 


The Floxida courts, apparently in 
response to the so-called “conspir- 
acy of silence” among doctors and 
the “tyranny of the expert,” have 
applied the “common knowledge” 
exception with increasing  fre- 
quency in recent years.17 

Another apparent response has 
been relaxation of the “locality 
rule” requiring testifying experts to 
be from the same or similar com- 
munity as defendant-doctor’s. The 
Florida Supreme Court has not yet 
rejected the rule in spite of 1956 
dicta rendering it clear that its 
importance has diminished: 


Appellees point out that this rule was 
originally formulated when communica- 
tions were slow or virtually nonexistent, 
and that it has lost much of its signifi- 
cance today with the increasing number 
and excellence of medical schools, the 
free interchange of scientific information, 
and the consequent tendency to harmo- 
nize medical standards throughout the 
country. We believe appellees’ arguments 
to be well taken. . . .18 


A federal district court has treated 
the Florida Supreme Court’s dicta 
as being “part of the law of Flor- 
ida”!® and Florida appellate courts 
have explicitly noted the dicta, 
(comporting with the modern 
trend) while finding methods of 
avoiding rigid application of the 
locality rule.2° 

Moreover, a medical expert is 
qualified to testify in a malpractice 
case and give his opinion concern- 
ing diagnosis, treatment, etc., based 
on study and observation rather 


than on personal experience. Thus, 
a Florida appellate court, relying 
on a Florida Supreme Court deci- 
sion in a criminal case, held as 
follows: 


The fact that Dr. McIntyre had not 
performed such an operation himself 
could have a bearing on the weight and 
credibility given to his testimony, but 
did not render him incompetent under 
the law to express an opinion as an ex- 
pert in a case of this character in view 
of his medical training and professed 
knowledge of the standard and procedure 
for such an operation through study and 
observation. . . .21 


The best way to evaluate the 
present legai attitude concerning 
the sufficiency of expert testimony 
to present a jury question in a 
medical negligence case is to con- 
trast Florida Supreme Court lan- 
guage in 1946 to the effect that a 
doctor “should not . . . be con- 
demned on evidence that does not 
point conclusively to his negli- 
gence”22 and similar language in 
1954, i.e., a doctor “should not be 
convicted on speculation,”23 with 
relatively recent court decisions re- 
versing summary judgments for de- 
fendant-doctors on the grounds 
that (1) plaintiffs’ experts’ affidavits 
were legally sufficient, despite the 
appellate and trial courts’ contrary 
opinions, and that (2) defendants 
had not met “the burden of show- 
ing conclusively that genuine issues 
of material fact do not exist.”24 
The court explicitly distinguishes 
“the plaintiffs’ burden at trial with 
his burden as the party opposing a 
motion for summary judgment”25 
and deliberately disclaims eliminat- 
ing summary judgments for defen- 
dant-doctors: 


Some may take what we have said 
here to mean that it will be virtually im- 
possible for the defendant ever to obtain 
a summary judgment in a malpractice 
suit. We will not speculate as to how 
this opinion may be interpreted. We do 
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Additional, 


say that it is not intended to outlaw 
summary judgment proceedings in such 
cases. These undoubtedly will be cases 
in which the issues are so clear, the 
proof of non-negligence so obvious, or 
the causes of injury to the patient so 
clearly shown not to be the fault of the 
practitioner that no trial is required.26 


Nevertheless, the court's changed 
attitude and approach to medical 
negligence cases cannot be denied. 

Another revealing comparison in- 
volves the Florida Supreme Court's 
opinions concerning malpractice 
complaints. In 1941 the court 
spelled out in some detail numer- 
ous requirements and affirmed a 
demurrer to a complaint in a case 
involving an alleged false diagnosis 
of tuberculosis.27 In 1968 the court 
reversed a dismissal of an amended 
complaint alleging a negligent op- 
eration “without sterile prepara- 
tion” and held as follows: 

Even though complaint violates spirit 
and intent of rules of pleading, if com- 
plaint as a whole, in any part, st ated 


cause of action, the remaining parts could 
be considered as surplusage.28 


Assuming plaintiff's pleadings 
and evidence of defendant's viola- 
tion of duty are sufficient, there are 
two additional matters to be con- 
sidered. First, “the old principle of 
proximate cause” is applicable in 
medical negligence cases and lack 
of proof thereof may prev ent recov- 

ery.2® Although the “common 
knowledge” exception may oper- 
ate to present a jury question in the 
absence of expert  testimony®°® 
medical evidence to the effect that 
the injury’s cause could be one 
of several, including “nonnegligent” 
as well as “negligent” causes, is 
likely to absolve defendant from 
liability. Second, defendant-doc- 
tor may have contributory negli- 


DOCUMENT EXAMINER 
Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. 
Qualified as expert witness throughout 
U.S., etc. Examination of documents: 
handwriting, handprinting and _ type- 
writing identification, detection of for- 
gery and alterations and related prob- 
lems. 

GEORGE MESNIG, 1616 Bunker Hill 
Dr., Sun City Center, Fla. 33570 (813) 
634-1616 
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gence available as a defense. If a 
patient fails to follow the doctor's 
orders (for example, by leaving 
his bed or, indeed, the hospital 
despite defendant's contrary in- 
structions or advice), the jury 
decides the issue under an appro- 
priate charge.32 

While the author makes no pre- 
diction concerning “future trends,” 
it does seem noteworthy that Flor- 
ida courts have had a tendency in 
recent years to extend malpractice 
law in areas involving children. In 
Hofmann v. Blackmon, Fla. App. 
1970, 241 So. 2d 752, the court 
held that a doctor who knows or 
should know of a patient’s conta- 
gious disease has a duty to inform 
whoever is caring for the patient's 
minor child of the disease and pre- 
cautionary steps to be taken. In 
Jackson wv. Anderson, Fila. App. 
1970, 230 So, 2d 503, the court held 
that a “contract to perform an op- 
eration sterilizing the patient is not 
contrary to public policy” and, 
while expressing no opinion on the 
amount of damages recoverable in 
the mother’s suit for breach of ex- 
press warranty and negligence re- 
sulting in the birth of her third 
child following the operation, 
stated that the “child is not to be 
thought of as unwanted or unloved, 
but as unplanned” (at 504). Per- 
haps Talcott v. Holl, Fla. App. 
1969, 224 So. 2d 420, cert. den. 
Fla. 1969, 232 So, 2d 181, should 
be mentioned in this context be- 
cause the one-and-a-half-million- 
dollar judgment held not to be 
excessive was to compensate a 35- 
year-old woman extensively and 
permanently disabled for the re- 
mainder of her normal life expec- 
tancy as a result of defendant- 
doctor’s “administration to her of 
several drugs in excessive strength 
or amounts .. .” (at 421), said 
woman being a 35-year-old “mother 
of three children” (at 422). 

Medical negligence cases are 
more and more likely to “go to the 
jury” as Florida malpractice law 
has evolved. Although the basic 
negligence rules remain the same 
whether defendant is a doctor or 


special doctrines are applicable in medical malpractice cases 


not, additional, special doctrines 
applicable in medical malpractice 
cases must be considered “when 
the doctor runs a red light.” Ob- 
viously any doctor accused of mal- 
practice needs an attorney's advice 
concerning Florida law. It is sub- 
mitted that any attorney analyzing 
a medical negligence complaint has 
equal need of a doctor's advice 
concerning the applicable standard 
of care possible, honest error of 
judgment, etc, Expert opinion may 
not be necessary to submit a case 
to the jury, or to receive a favor- 
able verdict (for plaintiff or defen- 
dant as the case may be), but the 
attorney who attempts to apply 
malpractice doctrines without un- 
derstanding the medical questions 
involved is asking for trouble. In 
the author's opinion, intelligent co- 
operation between doctors and 
lawyers is peculiarly necessary in 
malpractice cases if the jury is to 
have a real opportunity to provide 
“justice under law.” nn 
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New Admittees Challenged to Leadership 


A representative of the Board of 
Governors of The Florida Bar was 
present at each of four swearing in 
ceremonies on November 19. Some 
431 new admittees were challenged 
to respond to the duty to lead and 
act in finding solutions to the needs 
of the profession and the public. 
Typical of the remarks are these 
excerpts from the talk of Earl B. 
Hadlow before the audience at the 
Supreme Court. 

You men and women—most of 
you—have worked long and hard 
to achieve this moment. You are 
about to become lawyers—members 
of a great, honored and ancient 
profession. . . . 

I have said that your new pro- 
fession is a great one, and I say 
that without blushing and from 
the bottom of my heart. It is a 
profession of which you can and 


should be proud and I hope that 


Induction ceremonies for 43 applicants into The Florida 
Bar were held at the Fourth District Court of Appeal in 


you will start now a lifelong hab- 
it of concern for your profession 
and its continued high reputation 
and relevance in the community. 

. . . It goes without saying that 
|lawyers] make a compatible and 
comfortable group to spend one’s 
life with. . . . Your group will be 
made up largely of the finest and 
most dynamic people in your com- 
munity—the movers and the shak- 
ers. Therefore, if you are diligent 
and pursue with skill and effort the 
interests of your clients and your 
own interests, then your training, 
your hard work, your excellence, 
and your very membership in the 
legal profession will enable you to 
follow the course for which you 
have so long trained yourself the 
course of success. 

What, then, if anything, is lack- 
ing from this rather idyllic, but 
accurate, picture of your future? 


The missing link is the lawyer's 
over-all responsibility for solving 
the problems of the community 
and for offering service to all of 
its people. Obviously there are a 
great number of Americans—and a 
greater number elsewhere—who do 
not share the characteristics com- 
mon among lawyers. The problems 
of these people are growing con- 
siderably faster than the solutions. 
If that disparity is permitted to 
continue, then not only our pro- 
fession, but our whole system has 
failed and is thereby in jeopardy. 
The simple fact is that lawyers 
have a responsibility—a duty—to 
serve more of the community than 
their clients. 

Individually, lawyers have con- 
tributed greatly to broad commu- 
nity service of this sort, but the 
circumstances demand a more 
widespread approach. The entire 


Palm Beach on November 19. President of the Bar, John 
M. McCarty of Ft. Pierce (left, seated) welcomed them. 
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John Germany, former chairman of the Florida Board of 
Bar Examiners, presented 110 candidates to take the oath 
of admission in Lakeland on November 19 at swearing in 
ceremonies at the Second District Court of Appeal. Remarks 


legal profession, led by its orga- 
nized Bar, must take the lead in 
attacking the broad social problems 
with which we are faced—must 
exercise the privilege which we are 
given of protecting the rights of 
others. 

The Bar—both in its institutional 
sense and as an aggregation of the 
individuals who make it up—is 
often at the cutting edge of legal 
reform which, unless we admit our 
social irrelevance, is also social re- 
form. Constantly, as individuals, 
and in their attained status as poli- 
ticians, judges, members of civic 
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Pierce presided. 


action and other formal groups, 
lawyers find themselves in the po- 
sition to respond to the needs of 
all of society—beyond the needs of 
their clients. 

The progression is logical and 
cannot be ignored. Because of your 
effort, background and _ training, 
you will achieve success, from 
which flows leadership, prestige 
and the ability to influence and 
guide others. From that power 
flows responsibility—the duty to 
lead and to act. I suggest that you 
must respond diligently and with 


were offered by Richard T. Dillon, dean of Stetson Univer- 
sity College of Law and Alan C. Sundberg of the Bar's 
Board of Governors, Chief judge of the court, William C. 


humility. You must try to step aside 
from your own social perspective. 
You must remember that society at 
large—perhaps a majority of it— 
does not share all of your values 
and aspirations. You must see life 
from the perspective of other peo- 
ple and find solutions which will 
satisfy the needs of all of us. If 
you and we do not do these things, 
then we can talk forever about our 
grand profession and its fine ac- 
complishments, but the faces of our 
listeners will remain blank and the 
mark of failure will be upon us all. 
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ADMITTEES 


Although several Flor- 
ida Supreme Court jus- 
tices have had sons 
who became lawyers, 
Justice Hal P. Dekle 
was the first to have the 
privilege of swearing in 
his own son in Supreme 
Court ceremonies. Jus- 
tice Dekle here pre- 
sents a graduation gift 
to his son, Patrick Hal 
Dekle, before admission 
ceremonies on Novem- 
ber 19. Patrick's wife 
Cindy looks on. 


é 


At the Supreme Court Building in Tallahassee Earl B. Had- on behalf of the Board of Governors of The Florida Bar. 


low (left, front row) addressed 98 candidates for admission 


These 180 attorneys taking the oath of admission on 
November 19 comprised the second largest group ever 
admitted in Miami. Ceremonies were held in the Dade 
County Auditorium because of the number of candidates. 
Supreme Court Justice David L. McCain administered the 


The oath was administered by Justice Hal P. Dekle, 


oath after the presentation by Frank A. Howard, Jr., of the 
Florida Board of Bar Examiners, Remarks were offered by 
Chief Judge Richard H. M. Swann, Circuit Judge Francis 
X. Knuck, and James L, Armstrong III, president of the 
Dade County Bar Association, 
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The American Institute of Real Estate Appraisers 


Florida Chapter No. 2 


consultants, to prepare appraisal reports for condem- 
nation purposes and to appear in court as expert 
witnesses. These M.A.I.’s are members of the Florida 
Chapter # 2 of The American Institute of Real Estate 
Appraisers. 


The Institute is a nationwide professional society. Its 
membership is limited to persons of unquestioned in- 
tegrity, with extensive training and experience, and 
qualified by rigid examinations. Its members are qual- 
ified to evaluate all classes of real estate, to act as 


Anna Maria 


McCarthy, Daniel P. 
P. O. Box 74 
(813) 778-4119 


Bartow 


Lake, Carl G. 
P. O. Box 1002 
(813) 533-2611 


Bradenton 


Lowrey, Robert E. 
402 12th atl West 
(813) 744-0411 


Clearwater 


Alexander, Ross A. 
511 Park Street 
(813) 446-4057 


Daytona Beach 


Adams, John H. 
P. O. Box 1270 
(904) 255-6213 


N. Arthur 
14-A Magnolia Avenue 
(304) 253-3505 


Hovde, Ben 


32015 
32014 


P. O. Box 2162 32015 
(904) 253-8101 


DeLand 


Sayford, Alan 
114 North Florida Ave. 
(904) 734-2074 


Fort Myers 


Hunter, Hamilton 
2202 Bay Street 
(813) 334-2720 


Fort Pierce 


Houck, Phillip H. 
1027 S. Indian River Drive 33450 
(305) 461-4341 


Gainesville 


Ring, Dr. Alfred A. 
Department of Real Estate 
University of Florida 

(904) 376-3261 


Jacksonville 


Bell, Jack 
6764 LaLoma Drive 
(904) 398-8710 


Broom, Harry B., Jr. 
601 Fla. Theater Bldg. 
(904) 354-7716 


Bryan, _ Howard 
P. O. 629 
(904) 554: 1711, Ext. 223 


Burnham, Ralph, Jr. 
100 West Bay Street 
(904) 356-7371 


Campbell, J. Wiley 
1210 Mundy Road 
(904) 398-8710, Ext. 310 


Davin, Joseph W. 
100 West Bay Street 
(904) 356-7371 


Hamilton, Richard H. 
1328 North 3rd Street 
Jacksonville Beach 
(904) 249-5691 
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Miller, Earl B. 
10841 Scott Mill Road 
(904) 356-3054 


Osborn, Frank K. 
131 East Bay 
(904) 355-7531 


Poliner, Jack W. 
3626 Coronado Road 
(904) 398-8711 


Register, Alvin J. 
114 Florida Title Bldg. 
(904) 353-7521 


Rivers, William J. 
2422 Sedgwick Place 
(904) 398-8711 


Rogers, John H. 
218 W. Adams Street 
(904) 356-3054 


| 
O. Box 2130 
(904) 308. 8711 


Richard Lee 
51 arbor Drive 
(904) 353-7522 


Vanzant, James E. 
P. O. Box 2130 
(904) 398-8711 


Lake City 


Pickens. Phillip 
20 West DeSoto Street 
(904) 752-5780 


Lakeland 


Causey, John Albert 
225 East Lime Street 
(813) 686-8167 


E. Edward 
811 E. Main Street 
(813) 688-5579 


Klusza, Richard G. 
1831 S. Florida Ave 
(813) 688-2866 


sn. Levie D., Sr. 
. Box 258 
(813) 682-3126 


Smith, Levie D., Jr. 
P. O. Box 258 
(813) 682-3126 
Wheeler, W. H. 
1831 S. Florida Ave. 
(813) 688-7994 


Leesburg 
Cook, Sam S. 


P. O. Box 305 
(904) 787-2218 
Miami 


Bennett, S. Z. 
307 Ainsley Building 
(305) 371-1639 


Melbourne 
Albert J. 


E. New Haven Ave. 


(305) 723-7010 


Ocala 
D. 
0. Box 1652 


(504) 622- 4221 


Orlando 
Alfriend, Malcolm C. 
P. O 4 


. O. Box 
(305) 424-7121 
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Brass, George F. 
P. O. Box 1420 
(305) 841-2020 


Cox, Willoughby T., Jr. 
216 East Jackson Street 
(305) 241-2557 


Duckworth, R. E., Jr. 
1412 W. Colonial Drive 
(305) 841-3602 


Duckworth, R. E., Sr. 
1412 W. Colonial Drive 
(305) 841-3602 


Farren, John R. 
P. O. Box 1963 
(305) 424-4843 


Hult, Albin R. 
1408 E. Robinson Street 
(305) 241-6438 


— Ronald L. 
501 West Colonial Drive 
(305) 425-5581 


McDade, Edward 
1820 Santa Maria Place 
(305) 422-4286 


Pardue. Wm. Pierce, Jr. 
1412 W. Colonial Drive 
(305) 841-3602 


Pinel, Thomas H. 
1501 West Colonial Drive 
(305) 425-5581 


Rex, W. 
1501 Sivest Colonial Drive 
(308) 425-5581 


Schneider, Alvin R. 
1000 East Robinson Street 
(305) 841-2020 


Redington Beach 


Boden, Stanley J. 
16108 5th Street East 
(813) 392-6630 


St. Augustine 


Helms, Mercer 
P. O. Box 1001 
(904) 824-4937 


Sarasota 


Gormley, Richard W. 
1859 Main Street 
(813) 924-2107 


Duncan 
P. O. Box 2199 
(813) 955-1161 


St. Petersburg 


Allen, Burton L. 

Federal Building 
2100 66th Street, North 
(813) 343-2865 


Anderson, Walter 
631 First Federal Building 
(813) 894-4087 


Barrios, F. C. 
207 list Street, N, 
(813) 862-5958 


Baynard, William T. 
2430 Coffee Pot Drive 
(813) 862-7783 


Brett, Joseph W. 
5020 Brittany Dr. 
(813) 867-3391 


Decker, Walter B. 
P. O. Box 12872 
(813) 343-2371 


Henr 
P. O. Box 11717 
(813) 898-3161 


South 


32802 


32801 


32804 


32804 


32802 


32804 


32804 


32806 


32804 


32804 


32804 


32801 


33710 


33701 


33701 


33704 


33715 


33733 


33733 


Arthur B. 
613 First Federal Building 
(813) 862-9587 


Hunnicutt, Warren, Jr. 
P. O. Box 353 
(813) 896-2644 


Hunnicutt, Warren P. 
P. O. Box 353 
(813) 896-2644 


P. O. Box 11717 
(813) 898-3161 


Roberts, R. W. 
2520 34th Street, 
(813) 867-8310 


Sample, Richard L. 
4612 Central Avenue 
(813) 343-1626 


Shea, Vernon 
6527 31st Avenue, North 
(813) 898-2121 


Thomas, Norman C. 
2100 Fourth Street, North 
(813) 862-3657 


Wallace, J. Benton 
2100 Fourth Street, North 
(813) 862-3657 


South 


Tallahassee 


Boutin, Neal Richard 
919 Maplewood Avenue 
(904) 599-6245 


Smith, Lamar 
P. O. Box 1079 
(904) 224-8111 


Tampa 

Butler, Frank L. 
2515 Sunset Drive 
(813) 253-0968 


Copeland, William H. 
325 South Boulevard 
(813) 253-0968 


Dittrick, Burton J. 
1111 Northwest Shore 
Bivd., Suite 205 
(813) 877-7508 


Knight, C. L. 
P. O. Box 3272 
(813) 229-0161 


ar Stanley S. 
O. Box 22885 
615) 872-9254 


Pallardy, L. F., Jr. 
P. O. Box 1952 
(813) 229-8594 


Skemp, John, Jr. 
P. O. Box 3272 
(813) 229-0161 


Thompson, E. S., Jr. 
804 Marine Bank Building 
(813) 254-9521 


Trigg, Lance M. 
611 First Federal Building 
(813) 229-8016 


Wright, John L. 
P. . Box 3303 
(813) 229-5136 


Yeats, Victor B. 
Stovall Professional Bldg. 
(813) 229-8695 


Winter Haven 
Dantzler, Richard 
162 Avenue A., 
(813) 293-1141 


Irby, Harold 
277 Magnolia Avenue 
(813) 293-1141 


33701 


33731 


33731 


33733 


33711 


33711 


33710 


33704 


33704 


33607 


33601 


33622 


33601 


33601 


33602 


33601 


33601 


33602 


33830 
: 
32302 
33801 
32720 
32084 
32748 
33132 
32202 
— 
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Bankruptcy—Dismissal After 
Sustaining Objections 
To Discharge 


After two creditors objected to 
the debtor's discharge in bank- 
ruptcy on the ground that he had 
allegedly falsified his original state- 
ment of affairs by omitting, inter 
alia, six companies which he owned 
or substantially owned and _ five 
bank accounts, the referee per- 
mitted withdrawal and dismissal of 
the petition without prejudice. The 
district court adopted the order of 
dismissal. Upon appeal, the United 
States Court of Appeals for the 
Seventh Circuit, in an opinion by 
Circuit Judge Pell, ruled that per- 
mitting the dismissal was an abuse 
of discretion. The court ruled that 
the dismissal of the petition was 
sufficiently of a judicial character 
that Rule 41 of the Federal Rules of 
Civil Procedure governing the 
voluntary dismissals applied; and 
that even if the objections to dis- 
charge were not technically coun- 
terclaims, the creditors were at 
least involved in a necessary con- 
dition precedent to affirmative re- 
lief. Stern v. Barnett, October 14, 
1971. 


Guaranty 


Action against Small Business 
Administration and others was 
brought by bank to recover on that 
agency ’s guarantee of two se parate 
$150,000 ‘loans made by bank to 
corporation which subse quently 
went bankrupt. The United States 
District Court for the Middle Dis- 
trict of Florida, Ben Krentzman, J., 
rendered judgment for bank on 


These notes are edited this month by 
Hal McClamma, Tallahassee, on behalf 
of the Corporation, Banking and Business 
Law Section, John Gunn, chairman. 
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both guarantees, and defendants 
appealed. The Court of Appeals, 
Goldbold, Circuit Judge, held that 
where, after first guaranteed loan 
was closed, and before the second 
guaranteed loan and_ without 
knowledge of Small Business Ad- 
ministration, which had guaranteed 
loans, lender made two nonguaran- 
teed loans to borrower and as col- 
lateral took pledge of a substan- 
tial portion of securities which had 
been set aside pursuant to agree- 
ment between the SBA and bor- 
rower in regard to the first loan, 
borrower's actions discharged lia- 
bility of SBA on first guaranty; dis- 
charge was not pro tanto but total 
as there was material increase in 
the risk, notwithstanding that se- 
curities had face value of $610,000. 
The court further held that the 
SBA was liable on second guaran- 
teed loan as it was chargeable with 
knowledge prior to making of sec- 
ond Joan, that set aside provision 
of prior loan agreement had been 
violated. Amended and, as amend- 
ed, affirmed. St. Petersburg Bank 
& Trust Company v. Boutin, 445 
F.2d 1028. 


Copyright Infringement— 
Tolling of Limitation Statute 

This was a copyright infringe- 
ment suit. The United States Dis- 
trict Court for the Southern District 
of Florida, at Miami, Emett C. 
Choate, J., granted summary 
judgment for defendants on ground 
that suit was barred by limitations, 
and plaintiff appealed. The Court 
of Appeals, Goldberg, Circuit 
Judge, held that mere fact that 
plaintiff was unable to procure a 
copy of defendants’ book contain- 
ing allegedly plagiarized material 
was insufficient to show successful 
concealment necessary to tol] three- 


year limitations period applicable 
to copyright infringement claim, 
since this was merely ignorance of 
evidence, not ignorance of a poten- 
tial claim, and plaintiff knew of 
alleged infringement, but did not 
have in his possession precise mi- 
nutia of plagiarism. Affirmed. 
Prather v. Neva Paperbacks, In- 
corporated, 446 F.2d 338. 


Trademark Infringement 


In an action to enjoin unfair 
competition and trademark in- 
fringement, both parties moved for 
summary judgment. The U, S. 
District Court, Charles R. Scott, 
]., held that defendants’ use of 
“Playboy” for their Florida the- 
aters, opened subsequent to plain- 
tiffs registration of mark in con- 
nection with magazines and food, 
drink and entertainment establish- 
ments and after plaintiff's opening 
of “Playboy Theater” in Chicago, 
constituted continuing infringe- 
ment, although plaintiff had not 
yet registered mark in connection 
with theaters. Judgment for plain- 
tiff. HMH Publishing Company v. 
Turbyfill, 330 F. Supp. 830. 


Bankruptcy 


In a bankruptcy case the referee 
refused to recognize claim of seller 
of goods as secured creditor under 
Louisiana law. The United States 
District Court for the Western Dis- 


trict of Louisiana, Benjamin C. 
Dawkins, Jr., Chief Judge, affirmed 
referee’s determination and seller 
appealed, The U. S. Fifth Circuit 
Court of Appeals, Roney, Circuit 
Judge, held that seller of goods 
under foreign conditional sales con- 
tract was not entitled to statutory 
seller's privilege under Louisiana 
law, and was not secured creditor 
of bankrupt buyer, Affirmed. In re 
Hoover, 447 F.2d 195 
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Secured Transactions— 
Effectiveness Of 


Financing Statement 


The United States District Court 
for the District of Kansas has 
held, in an opinion by Chief Judge 
Wesley E. Brown, that a UCC fi- 
nancing statement which correctly 
gave the debtor's mailing address 
did not “expire” when the debtor 
moved although the secured party 
failed to amend the statement. In 
the Matter of McCoy, August 23, 
1971. 


Security Agreement And 
Financing Statement 
In One Document 


Can a security agreement and a 
financing statement be combined 
in a single document? The Supreme 
Court of North Carolina, by Justice 
Sharp, has answered “yes,” if the 
document meets the requirements 
governing both types of instrument, 
even though the UCC contem- 
plates separate papers. Evans v. 
Everett, September 6, 1971. 


Bills And Notes 


Fla. App. 1971. Entry of judg- 
ment for defendant makers, in 
which court cited specific prior 
case and assumedly found that 
payee bank and defendants had 
entered into parol agreement to 
modify note sued upon, was im- 
proper, in absence of testimony in- 
dicating that conduct of parties 
manifested intent to create oral 
agreement of such nature and ab- 
sence of pleading by defendants 
of release, by subsequent agree- 
ment between the parties, as af- 
firmative defense. 30 F.S.A. Rules 
of Civil Procedure, Rule 1.110(d) 
—Commerce Nat. Bank v. Van Den- 
burgh, 252 So. 2d 267. 


Bills And Notes—Estoppel 


The Fourth District Court of 
Appeal reversed the trial court and 
held that the plaintiff bank and the 
defendant had not entered into a 
parol agreement to modify a prom- 
issory note and, further that the 
bank was not estopped from as- 
serting the defendant's personal 
liability on a note. 


VOL. 46, No. 1 * JANUARY, 1972 


The defendants, man and wife, 
purchased an automobile from the 
plaintiff bank, paying for it with a 
promissory note to the bank. The 
undisputed facts are that about a 
year later the defendants trans- 
ferred the automobile to Insero, 
who assumed the obligation of the 
note. Insero subsequently default- 
ed on the note and fled the juris- 
diction with the automobile. 

An officer of the bank apparent- 
ly assisted in the transfer from the 
defendants to Insero and directed 
the execution by Insero of the as- 
sumption agreement. 

The disputed facts are whether 
the officer of the bank advised the 
defendants that they would have 
absolutely no further liability for 
the car and whether the husband 
received any notice of default by 
Insero. 

The trial judge, in finding for the 
defendants, seemed to rely upon 
the case of Professional Insurance 
Corporation v, Cahill, Fla. 1956, 
90 So. 2d 916, in which the 
Supreme Court held that under 
certain circumstances a_ written 
contract, even though containing a 
clause specifically prohibiting an 
alteration except by written instru- 
ment, might be altered or modi- 
fied by parol agreement. In the 
case now before it, the district 
court found no testimony that the 
conduct of the parties manifested 
an intent to create an oral agree- 
ment and, further, a release of the 
defendants from the obligation of 


order your 


the note by a subsequent oral 
agreement was never pled by the 
defendants as an_ affirmative 
defense. 

In an effort to find some basis 
to sustain the presumption in favor 
of the trial judge’s conclusion, the 
district court considered estoppel 
and whether or not the representa- 
tion of the bank through its officer 
estopped the bank from asserting 
defendants’ personal liability on 
the note. In disposing of the ques- 
tion of equitable estoppel, the 
court found that there was no 
evidence in the record to sustain 
a finding that the defendants had 
been induced to change their posi- 
tion in reliance on the representa- 
tion of the bank or its officer. There 
was some testimony by the defen- 
dants that the officer of the bank 
had told them that they would not 
be liable if they sold the car to 
Insero but there is no testimony 
or evidence that they would not 
have made the sale without the 
officer’s assertion. The defendants 
argued that their reliance on the 
bank’s statement took the form of 
a failure to check on the payments 
on the note and to take measures 
to protect security. The court 
found little, if anything, the defen- 
dants could have done and that 
such was not causally related to 
the representation of the officer. 
Commerce Nat. Bank v. Van Den- 
burgh, Fla. 252 So. 2d. 267. (1 
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_ SIZEMORE 


Most attorneys re cognize the dif- 
ficulties involved in keeping the 
peace between an a and 
one union. These difficulties, how- 
ever, are no match for those en- 
countered when dealing with an 
employer and two unions. The 
“jurisdictional dispute” illustrates 
the problems involved. Recently 
there have been two important 
developments in the law surround- 
ing such disputes. The first could 
have increased difficulties to the 
employer, while the second pro- 
vides a measure of relief. 

For those not ordinarily involved 
in labor relations, a jurisdictional 
dispute is a contest between two 
unions? and an employer over the 
assignment of work. The National 
Labor Relations Act prohibits a 
union from striking or taking other 
coercive actions against an em- 
ployer to force a change in work 
assignments in favor of the striking 
union.2 These disputes are most 
common in the construction §in- 
dustry, but have occurred in all 
industries. The Act provides pro- 
cedures for the National Labor 
Relations Board (NLRB) to de- 
termine the dispute in favor of one 
union or the other.* The first de- 
velopment to be discussed involves 
these procedures. 

Section 10(k) of the Act pro- 
vides that after an unfair labor 
practice charge is filed alleging 


William E. Sizemore, Tampa, ob- 
tained the B.A. from Florida State 
University in 1966; the J.D. from 
Stetson College of Law in 1969 and 
was admitted to The Florida Bar that 
year. He serves in the ABA Labor 
Relations Law Section and on The 
Florida Bar Labor Relations Law 
Committee. His practice is in labor 
relations representing management, 
associated with the fm of Shackle- 
ford, Farrior, Stallings & Evans, Pro- 
fessional Association, Tampa. 
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_ Developments in Handling Jurisdictional Disputes 


that a union is engaging in a juris- 
dictional strike or similar coercive 
activities, the NLRB will conduct 
a hearing and make a determina- 
tion of the proper assignment of the 
work involved. However, the Act 
requires that the NLRB abstain 
from such action if: 

. the parties to such dispute submit 
to the Board satisfactory evidence that 
they have adjusted, or agreed upon meth- 
ods for the voluntary adjustment of the 
dispute. (emphasis added ) 

There are many methods of vol- 
untary adjustme nt. The most 
prominent and most frequently 
used serves the construction indus- 
try. This arbitration panel is called 
the National Joint Board for De- 
termination of Jurisdictional Dis- 
putes. The Joint Board was 
originated by the Building and 
Trades Dep: irtment of the AFL- 
CIO. It now consists of a neutral 
party, representatives of labor and 
employer associations, The AFL- 
CIO unions and the employer 
groups have agreed to be bound 
by the Joint Board's decisions, its 
approved inter-union jurisdictional 
agreements, and its procedures. 
This method, however, and similar 
arbitration bodies have not been 
truly effective. 

The NLRB interpretation of the 
quoted section provides one of the 
reasons for this circumstance. The 
NLRB has consistently held that 
the “parties to such dispute” in- 
cludes the unions and the em- 
ployer. If both unions have agreed 
to utilize the Joint Board, but the 
employer has not, the NLRB pro- 
ceedings continue. Through the 
years many work assignment deci- 
sions of the Joint Board and arbi- 
trators have conflicted with those 
of the NLRB. In such a situation 
NLRB decisions are controlling.* 
This result has allowed unions to 
ignore unfavorable Joint Board 


awards in hopes of obtaining the 
work through an NLRB proceed- 
ing.5 Traditionally, this course of 
action has been especially advan- 
tageous to the union which the 
employ er has chosen for the work. 
The NLRB has followed the em- 
ployer’s assignment with much 
greater regularity than has_ the 
Joint Board. 

In June of 1970, the U. S. Circuit 
Court of Appeals in Washington, 
D.C., held that the employer was 
not a “party to the dispute.” In 
that case, the Tile Setters had been 
assigned certain work by the em- 
ployer. The Joint Board, to which 
both unions were bound, awarded 
the work to the Plasterers, When 
the Plasterers picketed to obtain 
the work, the employer filed an 
unfair labor practice charge. The 
Plasterers moved to quash the NL- 
RB hearing contending that the 
parties, i.e. the two unions, had 
agreed upon a voluntary method 
for adjusting the dispute. The NL- 
RB denied the motion and eventu- 
ally made a determination favor- 
able to the Tile Setters.7 When the 
Plasterers refused to comply with 
the NLRB determination, the pro- 
cedures followed their normal 
course and ended with the NLRB 
petitioning the circuit court for 
enforcement of its cease and desist 
order against the Plasterers. The 
Plasterers cross-petitioned for 
review. 

The circuit court majority ruled 
that the employer was not a “party” 
to the dispute. The majority found 
the language of the Act, the legis- 
lative history, an earlier Supreme 
Court decision® and the purpose of 
the Act all led to the conclusion 
that the employer was not a party 
to the dispute, In general, the 
majority considered the NLRB’s 
role as providing protection to neu- 
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tral or disinterested 
only. 

The dissenting judge stated that 
the legislative history and the 
earlier case were not directed to 
the issue involved. Also, the dis- 
senting judge considered the word 
“dispute” to mean the jurisdictional 
strike. The judge held that the em- 
ployer was certainly a party in this 
respect. Finally, the judge relied 
on prior circuit court cases which 
followed the NLRB interpretation.® 

The NLRB has since declined to 
follow the court’s decision.1° The 
Board relies not only on its reading 
of the Act, but also that its in- 
terpretation has stood for more 
than 20 years. The NLRB em- 
phasizes the fact that Congress 
left the NLRB interpretation intact 
in the 1959 amendments. . 


The U. S. Supreme Court grant- 
ed certiorari and _ its decision 
should be forthcoming in early 
1972. 

The most important effect on 
employers, if the circuit court in- 
terpretation were followed, would 
be the freedom of a union to picket 
based on its agreement solely with 
another union. This could occur 
although the employer had never 
recognized or contracted with a 
picketing union. It could also oc- 
cur if a nonpicketing union con- 
tinued to demand the work in spite 
of an adverse award from an arbi- 
tration panel or in breach of its 
inter-union agreement.!! The em- 
ployer would not be legally bound 
to assign work in accordance with 
the unions’ voluntary adjustment. 
However, the employer would find 
itself bound as a practical matter. 
There are few companies, espe- 
cially construction concerns, which 
can survive protracted picketing. 
Additionally, should the Joint 
Board award take place after an 
employer has submitted its bid for 
a job or priced its product, a forced 
change in work assignments could 
bring economic destruction. A re- 
cent NLRB decision, for instance, 
involved Plumbers and Laborers.12 
The NLRB disregarded a_ Joint 
Board decision and ruled in favor 
of the Laborers. If the employer 


employers 
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had been forced, by strikes or other 
coercive activities, to change the 
assignment, the employer would 
have had to pay the Plumbers’ 
wage scale rather than that of the 
Laborers. In Tampa, Florida, this 
represents a difference of $2.52 per 
hour in the basic wage rate.13 
There would also follow a de- 
emphasis of the importance of the 
employer's assignment in awarding 
work. The Joint Board does not 
consider the assignment, as such, a 
factor in making its awards.!4 
The United States Supreme 
Court granted, and the NLRB 
petitioned for, certiorari this 
case in March of 1971.15 The issue 
before the Court attracted much 
attention with amicus curiae ap- 
pearances by the AFL-CIO and 
the Associated General Contrac- 
tors of America, among others. 
The Supreme Court rendered its 
decision on December 6, 1971.16 
The Court reversed the D. C. Cir- 
cuit and upheld the NLRB’s long 
standing interpretation of the Act. 
The Court, speaking through Mr. 
Justice White, cited several rea- 
sons for concluding that the em- 
ployer is a “party to the dispute.” 
The first reason for not follow- 
ing the interpretation which would 
have allowed the consequences de- 
scribed above was the lack of 
legislative history to support that 
interpretation. The circuit court 
had relied on comments which 
emphasized the importance of pro- 
tecting the employer who had no 
interest in which union was as- 
signed the work, but only that the 
work was completed on schedule. 
The Supreme Court noted that 
these comments were silent con- 
cerning protection to the employer 
who desired the freedom to choose 
who would perform its work. Such 
silence, the Court said, was a 
“treacherous” method of discern- 


ing congressional intent. Addition- 
ally, the overall purpose of the 
sections of the Act involved was 
to protect employers and the pub- 
lic. To exclude the employer from 
participating in the decision as to 
which union performs certain work 
would hardly aid in accomplishing 
that purpose. 

The Court distinguished its ear- 
lier decision which was cited as 
controlling by the circuit court. 
Also, the Court stated that prior 
to the decision of the D. C. Cir- 
cuit, all circuits had upheld the 
NLRB interpretation. 

The Court, in general, took a 
pragmatic look at employer in- 
volvement in jurisdictional  dis- 
putes. These are “triangular” dis- 
putes in which the employer is 
“inevitably and_ inextricably” in- 
volved, the Court said. To hold 
that the employer was not a “party 
to the dispute” would not do jus- 
tice to the common-sense meaning 
of the words. 

The final reason supporting the 
reversal was the Court’s dislike for 
involuntary arbitration. The Court 
recognized its long-standing policy 
of encouraging the process of arbi- 
tration as a replacement for eco- 
nomic weapons, but emphasized 
that such a process must be volun- 
tarily agreed to. The Circuit 
Court’s interpretation would have 
bound employers, as a practical re- 
sult, to arbitration proceedings and 
awards to which the employer had 
not agreed. 

The Court’s decision reaffirms 
the position that employer work 
assignments cannot be dictated 
solely by inter-union agreements. 
Unions can continue on the pres- 
ent course whereby adherence to 
its arbitration agreement with an- 
other union depends, in some cases, 
on whether that agreement brought 
favorable or unfavorable results. 
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LABOR LAW REVIEW— jurisdictional disputes 


An alternative for labor is to re- 
shape its Joint Board process to 
make it more attractive to con- 
struction industry employers. If 
employers could be guaranteed 
that their interests, as well as those 
of labor, were factors in the Joint 
Board's decision, an employer may 
be well advised to agree to the 
arbitration process. First of all, 
arbitration provides a solution in 
less time than NLRB procedures. 
Secondly, the arbitration panel 
would consist of persons more 
familiar with industrial needs than 
the members of the NLRB. The 
final reason arbitration could be 
more desirable is the subject of 
the second development to be 
discussed. 

The much discussed Boys Mar- 
kets'* decision provides the basis 
for this development. In that case, 
the Supreme Court held that an 
employer could obtain an injunc- 
tion against a union’s breach of its 
no strike clause in a collective bar- 
gaining contract. 

In the past, even if the employer 
had a collective bargaining con- 
tract with such a clause, the em- 
ployer could not obtain an effec- 
tive injunction against jurisdictional 
strikes.1* Only ‘the NLRB could 
secure an injunction.!® This rem- 
edy, being discretionary, provided 
little relief for employers. 20 For 
example, in the fiscal year 1970, 
694 jurisdictional dispute charges 
were filed and only 31 such in- 
junctions obtained.2? Even when 
the NLRB secures an injunction, 
it generally follows lengthy settle- 
ment attempts. 

The case of Carpenters District 
Council v. Waybright,22 decided 
by the First District Court of Ap- 
peal for Florida, points toward 
the use of the Boys Markets in- 
junction. The First District upheld 
the jurisdiction of a Florida cir- 
cuit court to enter a temporary 
restraining order against a juris- 
dictional strike. 

If the employer has agreed to 
be bound by arbitration awards 
in jurisdictional disputes, the in- 
junction could be used not only to 
enforce the final award, but to 


maintain the status quo while the 
arbitration procedures are taking 
their course. The result would be 
the elimination of work stoppages 
which, to date, have plagued em- 
ployers even in face of arbitration 
agreements with the disputing 
un1ons. 

A jurisdictional dispute is usually 
a self-preservation issue for both 
the employe r and the unions. The 
employer, in fact, is deeply con- 
cerned with the right to hire the 
employees he chooses. At the same 
time, each union knows that if 
there is no work left for its mem- 
bers, there will be no union. So, 
while the matters discussed above 
may change how the struggle is 
fought and decided, the struggle 
Ww ill continue. 


FOOTNOTES 


This is the traditional jurisdictional 
dispute. Such a dispute can involve a 
union and a group of nonunion employ- 
ees, International Brotherhood of Electri- 
cal Workers, Local 639 (Bendix Radio 
Div. Bendix Corp.) 138 NLRB No. 689, 
51 LRRM 1127 (1962), or two unions 
whose members are employed by two 
different employers, Local 5, Plumbing 
and Pipefitting (Arthur Venneri Co.) 145 
NLRB No. 1580, 55 LRRM 1065 (1964), 
and other variations. 

*29 U.S.C. §158 (1959). 

*29 U.S.C. §160 (1959). 

‘Carey v. Westinghouse Electric Corp., 
375 U.S. 261, 55 LRRM 2042 (1964). 

“American Bar Association Report of 
Section of Labor Relations Law, The 
Special Committee on the Building and 
Construction Industry Report, majority 
views at page 452, 453. (1965). Were 
this not the case, there would be no juris- 
dictional dispute, as the NLRB holds that 
if one union renounces its demands for 
the work, the entire proceeding will be 
dismissed. See Highway Truck Drivers 
and Helpers, Local 107 (Safeway Stores, 
Inc.) 134 NLRB 1320, 49 LRRM 1341 
(1961). It is therefore seen that if the 
unions abide by their joint board agree- 
ments, many disputes would never reach 
the NLRB. 

*Plasterers Local 79 v. NLRB, 440 F.2d 
174, 74 LRRM 2575 (C.C.A.D.C. 1970) 
refusing to enforce 172 NLRB No. 77, 
68 LRRM 1401 (1968), cert. grt’d 28 
L Ed, 2d 322 (1971). 

"Reported at 167 NLRB No, 23, 66 
LRRM 1012. 

“NLRB vy. Radio and Television Broad- 
cast Engineers Union (CBS), 364 U.S. 
573, 47 LRRM 2332 (1961). 


*Including New Orleans Typographical 
Union No. 17 v. NLRB 368 F.2d 755, 
63 LRRM 2467 (C.C.A.5, 1966). 

*Lathers Local 104, 75 LRRM 1361 
(1970); Plumbers Local 157 (L & K 
Construction Co.) 77 LRRM_ 1159 
(1970); Bricklayers Local 42 (Spancrete 
Northeast, Inc.) 77, LRRM_ 1648, 
(1970), Plumbers Local 157 (Curry 
Construction Co.) 77 LRRM_ 1422 
(1970). 

"The NLRB would retain control over 
the proceeding in such a case. However, 
the possibilities of the Board’s obtaining 
an injunction to protect the employer are 
not bright, see infra F.N. 21. Also, the 
picketing union could perhaps enjoin the 
union under Sec. 301 (29 U.S.C. §185 
1959), but labor’s historic distaste for 
the injunction mitigates against such 
action providing the employer protection. 

*Plumbers Local 157 (Curry Construc- 
tion Co.), supra. 

“Wage rates found in current agree- 
ments between the Florida West Coast 
Chapter of the Associated Builders and 
Contractors, and Local #1207 Laborers 
International Union of North America, 
AFL-CIO and Local #624 United Associ- 
ation, etc. 

“See Article III, Sec. 1(a) of agree- 
ment establishing Joint Board. 

*°403 U.S. 916, 929 (1971). 

**_U.S.—, 78 LRRM 2897 (1971). 

“Boys Markets v. Retail Clerks Union, 
398 U.S. 235, 74 LRRM 2257 (1970). 

**Sinclair Refining Co. v. Atkinson, 
370 U.S. 195, 50 LRRM 2420 (1962). 

29 U.S.C. §160 (1959). 

*°Herzog v. Parsons, 181 F.2d 871, 25 
LRRM 2413 (C.C.A.D.C, 1950). 

“Thirty-Fifth Annual Report of the 
National Labor Relations Board for the 
Fiscal Year Ended June 30, 1970, at 
page 131. 

**Carpenters District Council v. Way- 
bright, 248 So. 2d 179, 78 LRRM 2208 
(Ist D.C.A. Fla. 1971). 


This column was written by William 
Sizemore on behalf of the Labor Relations 
Law Committee, Leo P. Rock, Jr., Or- 
lando, editor; Joseph Z. F leming, Miami, 
chairman. 
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I.R.S. Pronouncement Deals Key Man Life Insurance Setback 
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Section 2042 of the Internal Rev- 
enue Code of 1954! includes in the 
gross estate of a decedent the pro- 
ceeds of life insurance which are 
payable to the executor of the de- 
cedent or “under policies on the 
life of the decedent with respect 
to which the decedent possessed 
at his death any of the incidents 
of ownership, exercisable either 
alone or in conjunction with any 
other person.” The latter provi- 
sion, relating to incidents of owner- 
ship, has been the subject of much 
litigation and discussion, but is 
generally considered to include any 
authority to exercise dominion over 
a policy of life insurance, including, 
without limitation, the right to 
withdraw its cash value and change 
beneficiaries. Furthermore, the 
Treasury Regulations have, for 
many years, taken the position that 
the owner of 100 percent of the 
stock of a corporation possesses 
the incidents of ownership on life 
insurance on his life owned by 
such corporation.? 

In its most recent pronouncement 
on this subject, the Internal Rev- 
enue Service has extended the am- 
bit of the foregoing regulation to 
include life insurance on the life 
of persons having a controlling 
interest in a corporation. In Rev- 
enue Ruling 71-463,3 the IR.S. 
after reiterating the includability 
of insurance on the life of a 100 
percent stockholder, stated that 
such was merely the clearest exam- 
ple of a situation where insurance 
is includable, but is not the only 
such situation. 

The ruling also presents the sit- 
uation where an individual owned 
75 —— of the single class of 
stock in a corporation. That corpo- 
ration, in turn, owned insurance 
on the life of the 75 percent stock- 
holder. The proceeds of this in- 
paid upon the 


surance were 
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decedent's death to the corporation. 
It is the conclusion of this ruling 
that, by reason of his ownership 
of a controlling interest in the 
stock of the corporation, the dece- 
dent, in effect, possessed the inci- 
dents of ownership in the policy 
at the time of his death. Thus, the 
amount of the insurance is includ- 
able in his gross estate for federal 
estate tax purposes. 

The ruling specifically mentions 
the fact that under the laws of 
the state of incorporation, the 
owners of a majority of the corpo- 
ration’s stock may cause a dissolu- 
tion of the corporation at any time 
so long as they act in good faith 
toward the minority stockholders. 
This is the case in the State of 
Florida absent provision to the con- 
trary in the corporation’s charter 
or by-laws.4 The I.R.S. concludes 
from this that by exercising the 
power to dissolve the corporation, 
the stockholder had authority to 
“effectuate a cancellation or distri- 
bution of the insurance policy.” 
In addition, by reason of his con- 
trolling position and the ability to 
determine the members of the 
board of directors, he had the 
authority to exercise other incidents 
of ownership in the policy. 

Since the individual’s stock in 
the corporation is also includable 
in his gross estate, the ruling says 
that in valuing such stock the in- 
terest in the life insurance policy 
would not be taken into account. 
On first impression this would ap- 
pear to mitigate, at least in part, 
some of the apparent inequities 
caused by the includability of 
the insurance. However, in the 
situation where the stock is valued 
on the basis of a multiple of earn- 
ings and not book value, unless the 
resulting value is decreased by the 
amount of the insurance proceeds, 
a significant difference in tax con- 


sequences results. Moreover, except 
in the case of the 100 percent stock- 
holder, the mitigation cannot be 
complete since absent the effect of 
the ruling, the 75 percent stock- 
holder would only have had the 
value of his stock increased by 75 
percent of the proceeds of insur- 
ance, whereas now his estate is 
being increased by 100 percent of 
such proceeds. 

In addition, another problem is 
potentially created with regard to 
the income tax liability of the estate 
of the decedent. An extreme exam- 
ple of this problem is presented 
by the hypothetical situation of a 
personal service corporation that 
has little in the way of tangible 
assets and has used life insurance 
as a funding medium for an agree- 
ment calling for the redemption 
of stock on the death of a stock- 
holder. Assuming the book value 
of the 75 percent stockholder’s 
interest to be $10,000, and further 
assuming that there is $100,000 in 
proceeds of life insurance which 
is to be paid to the estate of the 
decedent, apparently the following 
tax consequences will be obtained: 
first, the $100,000 of insurance will 
be includable in the estate of the 
decedent directly because he is said 
to have incidents of ownership in 
the policy at the time of his death; 
second, the value of the stock in- 
cludable in the estate of the dece- 
dent will be only $10,000, since the 
insurance proceeds will be disre- 
garded for purposes of determining 
this figure. Therefore, the basis of 
the stock in the hands of the exec- 
utor will be $10,000 by reason of 
Section 1014 of the Internal Rev- 
enue Code. When the $100,000 


Tax Law Notes is written this month by 
Ronald Kirschbaum of Miami in behalf 
of the Tax Section, Edward Heilbronner, 
editor, Benjamin Schwartz, chairman. 
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worth of life insurance proceeds 
are paid to the estate of the dece- 
dent, they are paid for stock having 
a basis of only $10,000, and there- 
fore. a $90,000 capital gain is pro- 
duced. All in all, by reason of the 
ownership of the life insurance by 
the corporation, the decedent will 
have had $110,000 included in his 
gross estate, and his estate will 
have a $90,000 capital gain for 
income tax purposes. 

The test impose ‘d by the ruling 
apparently is based upon the logic 
that Congre ss, when enacting Beo- 
tion 2042, intended to impose a 
pragmatic standard whereby one 
who in fact had the capacity to 
exercise dominion and control over 
a policy of insurance on his own 
life would be taxed on the value of 
that policy. The logic, while specit- 
ically applied to a 75 percent 
stockholder would be nonetheless 
valid for one owning 51 percent of 
the shares of a corporation. Since 
apparently good faith toward the 
minority shareholder is assumed, 
it may even be valid for one who 
does not directly own controlling 
interest in the corporation but does 
control by reason of a fiduciary 
relationship, such as a_ voting 


Other Developments 


1. In a 1967 published ruling,® 
the Internal Revenue Service took 
the position that where one paid 
premiums on a policy of insurance 
on his own life, even though he 
had no incidents of ownership in 
such policy, a portion of the pro- 
ceeds payable at his death could 
still be includable in his gross es- 
tate for federal estate tax purposes. 
The ruling assumed that the premi- 


trustee, a trustee, or a custodian 
of stock, under the Uniform Gifts 
to Minors Act. 

The LR.S.’s earlier position stated 
in the regulations regarding the 
100 percent stockholder is clearly 
supported by the Report of the 
House Ways and Means Committee 
discussing the Revenue Act of 
1942.5 In defining incidents of 
ownership, the 100 percent share- 
holder example was _ postulated. 
Whether or not this will lend co- 
gency to the most recent position 
of the I.R.S. is not at all clear, 
especially in light of the fact that 
in the same committee report, dis- 
cussing the test of who paid pre- 
miums under the provisions of the 
1939 Code, it was concluded that 
an individual would be regarded 
as having paid the premium if a 
corporation that was “his alter ego” 
paid the premiums. It would seem 
logical that in discussing the inci- 
dents of ownership test the same 
“alter ego” analysis was being 
applied. 

Revenue Ruling 71-463 itself is 
based upon a situation where the 
corporation was not carrying on 
an active trade or business but was 
merely an investment holding com- 


ums paid for three years immedi- 
ately preceding the decedent's 
death were gifts in contemplation 
of death under Section 2035 of the 
Code. Rather than merely includ- 
ing the amounts of premiums paid 
during those three years, the LR.S. 
took the position that each pre- 
mium payment constituted the gift 
of a proportionate part of the face 
value of the policy. In other words, 
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pany which owned a portfolio of 
stocks and bonds. Certainly, in the 
case of a corporation engaged in 
an active trade or business, the 
mere fact that one owns a majority 
of the outstanding stock does not 
make the corporation the con- 
trolling shareholder's alter ego, On 
the contrary, the other members of 
the board of directors and other 
officers of the corporation have a 
definite obligation to the minority 
shareholders, as well as to the 
corporation’s creditors and em- 
ployees. The board of directors 
may have caused the corporation 
to purchase the life insurance on 
the controlling shareholder's 
for a variety of reasons, and to 
assume that the controlling stock- 
holder possessed the incidents of 
ownership in the policy of insur- 
ance in his individual capacity is to 
completely ignore the existence of 
the corporation as a viable and 
independent entity. 

Regardless of the ultimate out- 
come, if a lesson can be learned 
from previous history in this area 
of the tax law, it would appear 
that, at best, taxpayers are in for a 
long period of repetitious litigation 
and uncertainty. 


if the policy was only in force for 
three years, the full face value 
could be included in the decedent's 
estate. 

This ruling precipitated much 
comment by the Bar and a long line 
of court decisions all unfavorable 
to the Government.? Only one case 
was decided in the I.R.S.’s favor, 
and this was reversed on appeal.* 
The general impression of the 
courts was that the I.R.S. was seek- 
ing to reimpose the premium pay- 
ment test of the 1939 Code and 
that such was not sanctioned under 
current laws. 


In light of the somewhat un- 
impressive record of this ruling, 
the I.R.S. has recently decided to 
revoke it and has announced that 
the Fifth Circuit’s decision in the 
Midland Bank case will be fol- 
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lowed. Premiums paid in contem- 
plation of death will still be 


includable in the gross estate of . 


the decedent, but this will not 
cause inclusion of any portion of 
the proceeds of the policy. 

One exception noted in the rul- 
ing is where a decedent mg 
a policy of insurance having a 
term of only one year. The pay- 
ment of the premiums on_ this 
policy is deemed to be tantamount 
to a transfer of the policy, and if 
made in contemplation of death, 
will result in full includability of 
the proceeds. (Rev. Rul. 71-497, 
Int. Rev. Bull. 1971-45, p. 16.) 

2. A long line of cases most 
noted by the decision of the United 
States Supreme Court in the case 
of Corn Products Refining Co. v. 
Commissioner,® has accorded ordi- 
nary gain or loss treatment in 
situations where securities were 
sold and where such securities had 
been purchased for the primary 
purpose of securing a source of 


supply or for other purposes direct- 
ly related to the conduct of a 
trade or business. A recent decision 
of the U.S. Tax Court has extended 


this reasoning to the situation 
where one purchases securities in 
order to obtain a position with the 
issuing corporation. 

The taxpayer had, after having 
been engaged in the retail furni- 
ture business for a number of 
years, fallen on hard times and 
closed his store. After a brief try 
at another trade he was partially 
disabled by an operation for can- 
cer. Thereafter, following a long 
search for a new position in the 
furniture business, he was advised 
by a company that if it had suffi- 
cient capital to expand, it would 
hire him in an executive capacity. 
To enable the corporation to ex- 
pand, the taxpayer purchased 
$80,000 in corporate stocks and 
debentures, and assumed his new 
business position. The corporation 
had previously agreed to repur- 
chase the securities should the tax- 
payer's employment be terminated. 
The new venture proved to be 
unsuccessful, and with the corpo- 
ration facing bankruptcy, the tax- 
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payer suffered a $55,000 loss on 
the sale of the stock and on repay- 
ment of the loans. 

The taxpayer took the loss as an 
ordinary deduction on his income 
tax return. The Government con- 
tended that the loss was a capital 
loss, The taxpayer's position was 
sustained by the Tax Court. The 
court concluded that the taxpayer's 
primary purpose in making the 
investment was to obtain employ- 
ment and that he never ceased to 
be engaged in the furniture busi- 
ness even though he was tempo- 
rarily engaged in another business. 
The taxpayer's employment was 
conditioned on the investment aim, 
and in the words of the court, his 
investment was “inextricably bound 
up with [his] employment.” This 
connection was sufficient to defeat 
the Government's capital loss con- 
tention. Hirsch v. Commissioner, 
decided September 14, 1971 (P-H 
Memo. T.C. Par. 71,235). Oo 


FOOTNOTES 

*All Section references herein are to the 
Internal Revenue Code of 1954, as 
amended, and citations to Treasury Reg- 
ulations are to regulations promulgated 


under the 1954 Code. 


*Treas. Reg. § 20.2042-1 (c) (2). 

“Int. Rev. Bull, 1971-42, p. 25. 

‘F. S. (1969), Sec. 608.27. 

"H. Rep. No. 2333, 77th Cong., Ist 
Sess. (1942-2 Cum. Bull. 372,491). 

"Rev. Rul. 67-463, 1967-2 Cum. Bull. 
327. 

"See, for example, Gorman v. U.S., 288 
F, Supp. 222 (E.D. Mich., 1968); Cole- 
man v. Commissioner, 52 T.C. 921 
(1969). 

SFirst National Bank of Midland, Texas 
v. U.S., decided December 11, 1968 
(1969-1 U.S.T.C., Par. 12.574, reversed, 
423 F.2d 1286 C.A. 5th, 1970). 

°350 U.S. 46 (1955). 
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Freeholder Requirement for Office Seekers Invalidated 


The United States District Court 
for the Southern District of Florida 
has held that the state cannot con- 
stitutionally limit eligibility for 
public office to freeholders. In An- 
derson v. City of Belle Glade, Case 
No. 71-1164-Civ (1971) and Green 
v. City of South Bay, Case No. 71- 
1165-Civ (1971), the court invali- 
dated provisions of defendants’ city 
charters which required that candi- 
dates for the city commission be 
freeholders owning real property. 

These cases may be the first of 


Bar Permitted to Discriminate 


We are writing of the type that 
serves liquor, of course. Defendants 
owned a small neighborhood tavern 
with a seating capacity for approxi- 


mately 40 persons, called the 
Northwood Bar. The United States 
Attorney General brought suit 
against them in the Southern Dis- 
trict of Florida for alleged discrimi- 
nation in refusing to serve blacks. 
U.S. v. De Rosier, Case No. 71-665- 
Civ (1971). 

The legal question presented in 
the suit is more difficult than may 
appear at first blush. The Federal 
Public Accommodations Act forbids 
discrimination by restaurants, cafe- 
terias, lunchrooms, lunch counters, 
soda fountains or other facilities 
principally engaged in selling food 
for consumption on the premises 
[42 U.S.C. § 2000a(b)(2)], but 
does not expressly mention an es- 
tablishment devoted to drink. In 
fact, Senator Magnuson, chairman 
of the Senate Committee for Com- 

The Equal Justice Under Law column 
is edited by Barry G. Craig on behalf of 


the Legal Aid and Indigent Defendant 
Committee, John E. Smith, chairman. 
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their kind with respect to free- 
holder eligibility requirements for 
elective offices. However, the case 
principally relied upon by the 
court, Turner v. Fouche, 396 U.S. 
346 (U.S. 1970), would appear to 
permit no other result. In Turner, 
the United States Supreme Court 
dealt with a Georgia statute which 
empowered the Taliaferro County 
grand jury to appoint the county 
school board but limited school 
board membership to freeholders. 
Justice Stewart, writing for a unan- 


merce at the time the bill was re- 
ported to the U. S. Senate, indi- 
cated on the floor that serving 
drinks by itself was not sufficient to 
place an establishment within the 
purview of the Act. 

With deference to Senator Mag- 
nuson, the Tenth Circuit in Cuevas 
v, Sdrales, 344 F.2d 1019 (1965), 
held that bars and taverns were not 
covered by the Act. The Tenth Cir- 
cuit stated: 


Many business establishments were not 
included within the scope of the Act. It 
was thought that if the most flagrant and 
troublesome areas of discrimination were 
eliminated by law, the less bothersome 
would disappear through voluntary action 
and public effort. 
eee 
When the importance of this legisla- 
tion is considered in the light of the 
public interest which it created, it ap- 
pears most likely that if the legislation 
were intended to cover such places as 
bars and taverns, where the sale of 
drinks is the principal business, Congress 
would have specifically included them. 


(At 1021-1023). 


With Cuevas on the books, the 
Justice Department chose a differ- 
ent tact in seeking to enjoin the 


imous Court, held that the free- 
holder limitation violated the equal 
protection clause of the Fourteenth 
Amendment. Justice Stewart wrote: 
However reasonable the assumption 
that those who own realty do possess [an 
attachment to the community and _ its 
educational values], Georgia may not ra- 
tionally presume that quality is neces- 
sarily wanting in all citizens of the 
county whose estates are less than free- 
hold. Whatever objectives Georgia seeks 
to obtain by its “freeholder” requirement 
must be secured, in this instance at least, 
by means more finely tailored to achieve 
the desired goal. (At 364). 


alleged discrimination by the 
Northwood Bar. The bar main- 
tained a juke box, a coin-operated 
shuffleboard and a coin-operated 
pool table on the premises, all of 
which were manufactured outside 
the State of Florida. The Attorney 
General therefore argued that the 
bar fell within the purview of Sec- 
tion 2000a(b) (3), which makes the 
Act applicable to “any motion pic- 
ture house, theater, concert hall, 
sports arena, stadium, or other 
place of exhibition or entertain- 
ment.” While recognizing that Sec- 
tion 2000a(b)(3) had been broad- 
ly construed by other courts, 
including the Fifth Circuit [See 
Miller v. Amusement Enterprises, 
394 F.2d 342 (1968) ], the Southern 
District Court believed that apply- 
ing the Act to a bar, simply be- 
cause it contained some ancillary 
amusement devices manufactured 
in interstate commerce, would be 
to ignore clear legislative intent. 
The court wrote: 


Regardless of what this court may 
think of the wisdom of the existence of 
exemptions to the Act, it cannot sub- 
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stitute its judgment for that of the Con- 
gress. Only by ignoring the plain wording 
of the Act and Congressional intent could 
this court include a neighborhood bar, 
intended to be excluded, as a “place of 
exhibition or entertainment” because that 
bar maintains three coin-operated ma- 
chines manufactured outside the state. 


The De Rosier case is a close 
call. On the one hand there is sub- 


The United States District Court 
for the Southern District of Florida 
has not been overly kind to the 
Department of Health and Rehabil- 
itative Services this year. In Harris 
v. Bax, April 15, 1971, the court 
ordered the department to submit 
a plan setting forth new procedures 
and policies calculated to make the 
welfare system in Florida more 
efficient. Now, in Zarate v. Depart- 
ment of Health and Rehabilitative 
Services, Case No. 70-380-Civ 
(1971), the court has struck down 
Florida’s residency requirements 
for resident aliens otherwise eligi- 
ble for old age assistance [F.S. 
§ 409.205(2)] or aid to the totally 
and permanently disabled [F.S. 
§ 409.225(3)]. In each case, the 
Florida Statutes restrict eligibility 
for benefits to citizens of the United 
States or persons who have been 
residents of the United States for 
at least 20 years. 

The Southern District’s decision 
could not have been otherwise. In 
Graham v. Richardson, 403 U.S. 
365 (1971), the United States Su- 
preme Court struck down simi- 
lar eligibility requirements placed 
upon resident aliens by the State 
of Arizona as violating the equal 
protection clause of the Fourteenth 
Amendment. Justice Blackman, in 
an opinion in which seven other 
justices joined, argued that classifi- 
cations based upon alienage are 
inherently suspect and subject to 
close judicial scrutiny. Responding 
to the assertion that a state has an 
inherent interest in preserving its 


VOL. 46, No. 1 * JANUARY, 1972 


stantial legislative history support- 
ing the proposition that the Con- 
gress intended to limit the classes 
of businesses covered by the Act. 
In retrospect, however, the defini- 
tional language appears quite 
broad, particularly when read in 
the light of the Act’s overall pur- 
pose of eliminating acts of discrimi- 


Welfare Residency Requirements for Resident Aliens Invalidated 


financial resources for the benefit of 
its own citizens, Justice Blackman 
wrote: 


We agree . . . that the “justification of 
limiting expenses is particularly inappro- 
priate and unreasonable when the dis- 
criminated class consists of aliens. Aliens 
like citizens pay taxes and may be called 
into the armed forces . . . [A]liens may 
live within a state for many years, work 
in the state and contribute to the econom- 
ic growth of the state.” There can be 
no “special public interests” in tax reve- 
nues to which aliens have contributed on 
an equal basis with the residents of the 
State. 


Interestingly, the Supreme Court 
in Graham also found that such 
residency requirements violated 42 
U.S.C. § 1981, which provides that 
“All persons within the jurisdiction 
of the United States shall have the 
same right in every state and terri- 
tory .. . to the full and equal bene- 
fit of all laws and proceedings for 
the security of persons and 
property as is enjoyed by white 
citizens. . . .” 

The Zarate case is likely to have 
a substantial impact upon welfare 
services in the State of Florida be- 
cause the state has such a large 
resident alien population. While 
because of the facts of the cases 
before it the Southern District 
limited its opinion to the residency 
requirements contained in the old 
age assistance and aid to the totally 
and permanently disabled provi- 
sions of Chapter 409, the Graham 
case is equally applicable to all 
other state welfare programs, in- 
cluding aid to the blind, aid to 
families with dependent children 


nation. In Miller, the Fifth Circuit 
held that an amusement park fell 
within Section 2000a(b)(3). The 
entertainment devices found at the 
Northwood Bar are quite like those 
seen in amusement parks, yet their 
function is not much different than 
that served by the barroom televi- 
sion set. 


and medical assistance for the 
needy. 


Long Hair Pays 


With most successful civil rights 
suits against arbitrary government- 
al actions ending in the granting of 
equitable relief, one sometimes 
loses sight of the fact that defen- 
dant-administrators may be sub- 
jected to civil damages as well. In 
Pyle v. Blews, Case No. 70-1829- 
Civ (1971), plaintiff was expelled 
from a Dade County junior-senior 
high school principally because of 
the length of his hair. The plaintiff 
was given no notice of the school 
administration hearing which de- 
cided his expulsion and was not 
given the opportunity to participate 
in that hearing or to cross-examine 
his accusers. Moreover, the “Dress 
and Grooming Rules” of the junior- 
senior high school in question had 
no specific regulations with respect 
to hair length. 

As one might expect, the South- 
ern District held that the plaintiff's 
expulsion violated the due process 
clause of the Fourteenth Amend- 
ment. More interesting, however, 
was the relief granted by the court. 
The Southern District ordered the 
junior-senior high school to give 
the plaintiff assistance in remedying 
loss of school time and to “expunge 
and delete” plaintiff's school rec- 
ords “of all statements of previous 
suspensions, reprimands and expul- 
sions” and awarded plaintiff com- 
pensatory damages of $100 against 
the school’s principal. Oo 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year a president-elect shall be elected 
by the members of The Florida Bar to take office 
following the annual meeting. The president-elect 
shall take office as president at the conclusion 
of the year following his term as president-elect. 

Article IV of the By-laws under the Integra- 
tion Rule provides in part that any active mem- 
ber of The Florida Bar in good standing may be 
nominated as a candidate for president-elect by 
petition signed by not less than 25 other active 
members of The Florida Bar in good standing. 
Such petitions shall be filed with the executive 
director at the headquarters office, or shall be 
postmarked, prior to February 15, 1972. No 
member shall sign more than one nominating 
petition, but need not reside in the same judicial 
circuit as the candidate. (See Article IV of the 
Integration Rule. ) 


Nomination of Representatives on the 
Board of Governors 


Article III of the Integration Rule provides 
for election of representatives from all judicial 
circuits in 1972, to take office in the administra- 
tive year which starts at the conclusion of the 
annual meeting in June 1972. The number of 
representatives to be elected from each circuit is 
listed in the accompanying certification notice. 

The members of the Board of Governors from 
each circuit shall be nominated and elected by 
the active members in such circuit, to hold office 
for two years and until a successor is elected 
and qualified. 

In each circuit where there is more than 
one representative to be elected, the nominating 
petition shall state the numerical designation of 
the office sought by a nominee. Any number 
of candidates may be nominated on a single 
petition, and any number of petitions may be 
filed, but all candidates named and all members 
signing petitions must be residents of the judicial 
circuit which the candidate is nominated to 
represent. Nominees shall endorse their written 
acceptance on such petitions but no nominee 


shall accept nomination for more than one 
office. All nominating petitions shall be filed 
with the executive director at the headquarters 
office, or shall be postmarked, prior to February 
15, 1972. Nominees will be listed alphabetically 
on official ballots to be mailed from the head- 
quarters office. (See Article III, Integration 
Rule, Section 5, and Article III, By-laws, Section 
2.) 


Certification of Membership by Circuits 


Pursuant to Section 3 of Article III of the 
Integration Rule of The Florida Bar, the Execu- 
tive Director of The Florida Bar filed in the 
Supreme Court of Florida this certificate. Based 
upon the official records in the headquarters 
office the number of active members of The 
Florida Bar residing in each of Florida’s twenty 
judicial circuits and the number of circuit repre- 
sentatives eligible for service on the Board of 
Governors are as follows: 


Board 
Members 


Active 
Members 


Judicial 
Circuit 
First 
Second 
Third 
Fourth 
Fifth 

Sixth 
Seventh 
Eighth 
Ninth 
Tenth 
Eleventh 
Twelfth 
Thirteenth 
Fourteenth 
Fifteenth 
Sixteenth 
Seventeenth 
Eighteenth 
Nineteenth 
Twentieth 


Total 


w 
— 
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238 l 
449 l 
54 1 | 
881 2 
170 1 
730 
281 
197 
693 4 
3,546 
342 
7 705 ; 
87 
| 588 
47 
907 
250 
130 
200 
10,764 = 
50 


talk 
about 
financing 


| Money is available for 


CONSTRUCTION LOANS SECOND MORTGAGES 
LAND LOANS FUNDING OF COMMITMENTS 
LEASING EQUIPMENT ACCOUNTS RECEIVABLE FINANCING 


Buckley Towers Condominium Baton Rouge Apartments Xanadu Yacht Club Manor Pines 
$4,000,000 $4,000,000 $1,400,000 Convalescent Center 


Miami, Florida Carol Stream, Illinois Freeport, Bahamas $800,000 
Fort Lauderdale, Florida 


WALTER HELLER COMPANY 


900 N.W. 54th STREET, MIAMI, 757-9551 
ATLANTA + NEW ORLEANS + ORLANDO + JACKSONVILLE + MIAMI | 
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News and Notes 
Lawyers’ Title Guaranty 


NEW ADMITTEES OF THE FLORIDA BAR... 
The Fund was pleased to be host at dinner meet- 
ings held in Lakeland, Miami and Tallahassee 
on November 17, 1971, for those attorneys who 
were sworn into The Florida Bar and who at- 
tended seminars conducted by the Young Law- 
yers Section of The Florida Bar in those cities. 
In Lakeland, Fund member Robert S$. Edwards 
from Plant City spoke on “Why The Fund, and 
Why Title Insurance Through The Fund?” Fund 
Vice President Harold A. Drees acted as master 
of ceremonies, and Fund Title Attorney G. Rob- 
ert Arnold explained the purpose and function 
of The Fund and application procedures for 
membership. 

At the Miami meeting, Fund member Robert 
Shapiro spoke on “Building a Real Property 
Practice.” Field Attorney Harry Smith acted as 
master of ceremonies, and Field Attorney John 
D. Brion covered the function of The Fund in a 
lawyer's practice. At the Tallahassee meeting 
Fund member John Robert McClure, Jr., spoke 
on “How The Fund Aids and Benefits the Law- 
yer in His Practice.” Area Field Representative 
Harry K. Holcomb was master of ceremonies and 
Chief Title Attorney Robert H. Threadgill com- 
mented on the purpose and beginnings of The 
Fund. 


EIGHTH ANNUAL ASSEMBLY .. . The Fund's 
staff is working to develop an interesting pro- 
gram for the eighth annual assembly to be held 
in Orlando on March 16-18, 1972, at the Robert 
Meyer Motor Inn. As in the past, to aid in keep- 
ing Fund members abreast of current develop- 
ments, topics selected for presentation will deal 
with changes in state and federal laws affecting 
real property practice. 


NEW FIELD ATTORNEY... William B. Stern 
has been appointed as a second field attorney for 
the Hollywood area in the 17th Circuit. Field 
Attorney William Hunter will continue to serve 
the downtown Hollywood area and the South 
Broward County area. Mr. Stern began serving 
as field attorney for the West Hollywood area 
and the Southwest Broward County area on No- 
vember 1. The Fund feels that through his ex- 
perience in title work in that area, he is well 
qualified to assist Fund members with coexami- 
nations and title questions that might arise in 
connection with issuance of Fund commitments, 


Fund 


guarantees and policies. Mr. Stern was born in 
New Bedford, Massachusetts, and earned his 
LL.B. degree from the University of Miami Law 
School in 1958, and was admitted to The Florida 
Bar the same year. He was also admitted to the 
Massachusetts Bar in 1964. 


FUND MEMBERSHIP MEETINGS . . . Fund 
meetings were recently held in Lakeland, Day- 
tona Beach, Fort Lauderdale, Palm Beach, Mi- 
ami, Key West and Orlando, At each meeting a 
Fund attorney covered the topic “Recent Deci- 
sions Affecting Real Property Law.” Additional 
Fund meetings are scheduled through the spring 
of 1972. 


LEGAL SECRETARIES . . . The Florida Associ- 
ation of Legal Secretaries held its Quarterly 
Board Meeting on October 9 in Ft. Lauderdale. 
A Saturday Legal Education Workshop featured 
the Honorable C. Clyde Atkins, who was a mem- 
ber of the original Board of Trustees of The 
Fund. The U.S. District Judge chose as his topic 
“The Constitution and the Supreme Court.” At- 
tending from The Fund was Miriam M. Wuth- 
rich, editor of the FALSUN, FALS state publica- 
tion. The Eleventh Annual Bosses’ Night of the 
Orange County Association of Legal Secretaries 
was held at Ramada Inn East on October 14. 
Theme for the festive occasion was “Las Vegas 
Folies Bergere.” Chief Title Attorney Robert H. 
Threadgill was a guest. 


TITLE NOTE BY A FUND ATTORNEY .. . RIGHT 
TO ACCELERATE AND FORECLOSE A MORT- 
GAGE .. . In Gulf Life Insurance Co. v. Pringle, 
216 So. 2d 468 (2d D.C.A. Fla. 1969), a mortgage 
provided for prepayments at the election of the 
mortgagor. The mortgagor made prepayments 
aggregating an amount greater than a periodic 
payment. Upon failure to make a_ periodic 
monthly payment, the mortgagee filed a fore- 
closure suit. The mortgagor moved to have the 
foreclosure complaint dismissed on the basis that 
payment had been made. The trial court held, 
and the appellate court affirmed, that where 
there have been prepayments made by the mort- 
gagor in an amount equal to or greater than the 
sums that would have been due on future peri- 
odic payments and when the failure to make 
periodic payments, when due, is the sole basis al- 
leged in the complaint by the mortgagee as 
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justification for acceleration and foreclosure in a 
court of equity, no right of acceleration or fore- 
closure actually exists in favor of such mortgagee. 

In the recent case of Guynn v. Brentmoore 
Farms, Inc., 253 So. 2d 136 (1st D.C.A. Fla. 
1971), a mortgage on 761 acres of land was 
given to secure an indebtedness of $110,000. One 
of the conditions in the mortgage provided for 
annual installment payments of $3,666.66 be- 
ginning on April 9, 1970. The mortgage also con- 
tained in it, in bold print, a condition that re- 
quired that all sums received by the mortgagor 
from the sale of livestock and timber to be paid 
to the mortgagee. Prior to April 9, 1970, the 
mortgagor sold timber and livestock totaling 
$38,593.66. The sum was paid over to the mort- 
gagee. The first installment payment of $3,666.66 
due on April 9, 1970, was not paid. The mortga- 
gee elected to accelerate the indebtedness and 
foreclose. 


against the annual installments. Therefore, since 
the lender’s security was not impaired and the 
value of the property far exceeded the balance 
of the indebtedness, the mortgagor moved for 
a dismissal of the complaint. The trial court dis- 
missed the cause on the ground that to permit 
foreclosure in view of the circumstances would 
be unconscionable. On appeal the trial court was 
reversed, The appellate court found nothing un- 
conscionable about requiring a borrower to live 
up to the provisions of his mortgage. The ap- 
pellate court distinguished this case from the 
Gulf Life Insurance Co. v. Pringle case. In the 
former, the prepayment clause was a privilege 
that the mortgagor could elect to exercise if he 
desired. In the instant case there was no discre- 
tion on the part of the mortgagor. If timber or 
livestock was sold the mortgagee had a right to 
the proceeds and the mortgagor had a contrac- 
tual obligation to pay it over to the mortgagee. 


In answer to the foreclosure complaint, the 


mortgagor took the position that it was assumed 
that payment of $38,593.66 could be applied 


Good Resolution: More Responsiveness 


As we approach the year’s end, 
it is a good time to reflect upon 
the past year’s happenings as well 
as upon what the future portends 
for us. During the past years of my 
involvement in the [Hillsborough 
County] Bar Association, and in 
particular my present term of 
office, I have reflected often about 
the past and the future, in terms 
of our profession and lawyers as a 
whole. 


The world of today and the many 
cultures that comprise it are chang- 
ing, whether we like it or not. I 
am uncertain as to whether these 
changes are for the worse; how- 
ever, I am convinced that it is up 
to us as professionals to make 
every effort to see to it that they 
are for the better, and to work 
within the existing framework and 
the changing times to achieve that 
result. 


I urge every member of this bar 
to reflect for a few minutes and 
consider what lies ahead of us in 
the coming year. Perhaps it is time 
to attempt to set priorities in 
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terms of our professional life and 
our professional dignity. There is 
no doubt that we want to represent 
our clients competently and vigor- 
ously, but we must go a step 
further, for there is a crying need 
to recognize our duties and our 
responsibilities as professionals and 
as leaders in community activities 
and government. I believe that we 
must evidence a desire to better 
our profession and by such action 
so better ourselves in the eyes of 
the community and society as a 
whole. 

How may we achieve this end? 
On a more personal basis, I would 
suggest a resolution that we be 
more responsive to our clients’ and 
to our community's needs. One of 
our unique shortcomings, perhaps, 
is that of procrastination and fail- 
ure to communicate with our 
clients, when all it might take is a 
little understanding, the return of 
a telephone call, or the writing of 
a letter, This concept of respon- 
siveness can also relate to the 
bar association, for this is the arena 
wherein each and every one of us 


(By the Staff of Lawyers’ Title Guaranty Fund) 


WHAT OTHERS THINK 


Adv. 


can express his beliefs and by 
overt action indicate his faith in 
our profession and in the tenets 
and mores by which we live. If we 
can pledge ourselves to some of 
these ideas and concepts to what- 
ever degree each of us feels appro- 
priate, but hopefully, in an ex- 
pansive way, then I truly believe 
that we will only achieve benefits 
—benefit to our clients, benefit to 
our profession, benefit to society 
and, hopefully, benefit to ourselves. 
In this manner, perhaps we can 
enhance the true image of the at- 
torney and counsellor at law that 
we know basically exists in all of 
us. The image has been im- 
properly tarnished for too long and 
it is high time that we polished 
it to its deserved bright sheen. 

This is my resolution for the 
coming year and beyond. I hope 
it will be the same for all of our 
Bar. 


L. Davip Suear, President 
Hillsborough County 
Bar Association Bulletin, 
December, 1971 
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Judge Robert B. McGregor has been 
named administrative judge for the 
Titusville Magistrate Court and Judge 
Joe A. Cowart, Jr., was named to the 
same capacity for the Court of Record 
by Chief Judge Roger F, Dykes. 
These administrative judges will 
maintain direct communication and 
liaison among the courts of the 
Brevard-Seminole Judicial Circuit. 


Judge Leroy H. Moe has succeeded 


Retired Judge W. Kenneth 
Barnes of Dade City re- 
ceives a plaque from his 
long-time friend, E. B. 
Larkin, on behalf of the 
Pasco County Bar Associ- 
ation for more than 50 
years of service in the 
legal profession in the 
county. 


Senior Judge Joe Easthope as Broward 
County judge. He had been an associ- 
ate of the Hollywood law firm of 
Varon & Stahl before his October 25 
appointment. Judge Easthope resigned 
his post on September 1. 


Justice Joseph A. Boyd of the 
Florida Supreme Court is among 40 
Americans chosen to judge the 1971 
Freedoms Foundation Awards at Val- 
ley Forge. Material in 24 categories 


Local Bar Association Activities 


A new bar association has been 
formed by attorneys from central 
Pinellas County to deal with the prob- 
lems of mid-county lawyers. The new 
association has been named the Mid- 
County Bar Association, with Robert 
J. McDermott serving as charter presi- 
dent. It was organized in November 
with the formal charter presented to 
the membership on December 9. 

Other officers elected were: David 
F. Kern, vice president, Belleair Bluffs; 
William P. Dunlap, treasurer, Semi- 
nole; and Edwin I, Ford, secretary, 
Belleair Bluffs. The president named 
Richard B. Moritz social chairman; 
Barry L. Williams, program chairman; 
A. T. Cooper III, chairman of the 
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committee to draft the articles of in- 
corporation, and Thomas R. Bruck- 
man, publicity chairman, 


Members of the Broward County 
Bar Association honored their secre- 
taries at the second annual “Lawyers’ 
Holiday Luncheon” on December 16 
in Ft. Lauderdale. Article V was the 
topic of discussion. Bruno L. Di 
Giulian is president of the group. 


Michael C. Bergen of Lake City 
will head the Third Judicial Circuit 
Bar Association in 1972. He was 
elected on November 29. Other new 
officers of the association are John 
R. Weed, Perry, vice president and 


will be evaluated by the judges with 
the results to be announced on Wash- 
ington’s Birthday, February 21. 


In Fort Myers, Judge Joseph C, Ad- 
derly of the Small Claims Court an- 
nounced that he is resigning from the 
position as of January 1. His term 
would have extended another year. 
Judge Adderly stated that his court 
had handled 2,747 cases by December 
1 and that the post requires too much 
time to be part-time work, 


The United States Senate has con- 
firmed the nomination of William Ter- 
rell Hodges of Tampa as judge of the 
United States District Court for the 
Middle District of Florida. Judge 
Hodges fills the position held by Judge 
Joseph P. Lieb, who died on Novem- 
ber 2, 1971. 


Recently named associate judge 
for the Municipal Court of Dunedin 
was John L. Robertson. 


On December 8, 1971, J. Jerry 
Zeltzer was appointed municipal 
judge for the City of Miami Beach. 


Edwin B. Browning, Jr., Madison, 
secretary-treasurer. 


The Young Lawyers Section of 
the Palm Beach County Bar Associa- 
tion recently elected officers for 1972. 
Sidney A. Stubbs, Jr., is the new 
president, assisted by F. Martin Perry, 
vice president. William E. Eaton, Jr., 
is secretary and John B. McCracken 
is treasurer, 


The Coral Gables Bar Association 
sponsored a seminar on the 197] 
statutory changes in probate law 
and on the Mental Health Act on 
December 7, County Judge Arthur 
W. Primm served as a panelist. 
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Partnerships and Associations 


J. Clinton Scott and David B. 
Dickenson continue to practice un- 
der the name of Scott & Dickenson 
at 600 First Bank Building in Boca 
Raton. John C. Thomas with- 
drawn from their firm. 


The law firm of Forrest, Fried- 
man, Ruffner & Traum, P.A., an- 
nounces that Robert J. Friedman has 
withdrawn from the firm and_ that 
Max M. Hagen has become a mem- 
ber of the firm. Hereafter the firm 
will be known as Forrest, Ruffner, 
Traum & Hagen, P.A, Offices re- 
main at 1120 duPont Building in 
Miami. 


Carter A. Bradford, Kenneth F. 
Oswald, Philip A. Tharp and Richard 
L. Fletcher, Jr., recently formed a 
partnership for the general practice 
of law under the name of Bradford, 
Oswald, Tharp & Fletcher. Their 
offices are located at 338 N. Mag- 
nolia Avenue in Orlando. The tele- 
phone number is 841-7131. 


James F. Crowder, Jr., became a 
member of the firm of Bradford, 
Williams, McKay, Kimbrell, Hamann 
& Jennings on January 1, New asso- 
ciates of the Miami professional as- 
sociation are L. Kenneth Barnett, 
Clifford B. Wentworth, James B. 
Crew, Jr., B. Hume Morris II, and 
J]. Maxwell Williams. 


The firm of Hastings, Elias & 
Goldman announce that Stephen J. 
Schultz has become an_ associate. 
Their offices are at 315 Biscayne 
Building, Miami. Schultz formerly 
was a law clerk for Judge Richard 
Swann, Third District Court of 
Appeal. 


James C. Hoover, a member of 
The Florida Bar, recently formed a 
partnership in Atlanta, Georgia, 
known as Paul & Hoover, The office 
is located in the Fulton National 
Bank, 55 Marietta Street, N.W. 


Raymond L. Syfrett and Bill R. 
Hutto have withdrawn from _ the 
firm of Urquhart & Chapman and 
have formed their own partnership 
for the general practice of law un- 
der the name of Syfrett & Hutto. 
Offices are located at Suite 7, Com- 
monwealth Executive Center, 1137 
Harrison Avenue, Panama City 32401. 
The telephone number is 769-1424. 
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H, Allan Weber and Daniel DeR. 
M. Scarritt announce the formation 
of a partnership for the general prac- 
tice of law as Weber & Scarritt. The 
firm moved to 1264 North Palm Ave- 
nue in Sarasota on December 15. 


W. Lawrence Larche, a graduate 
of the University of Virginia School 
of Law, has joined George A, Patter- 
son as an associate in his practice at 
Suite 208, First Federal Building, 
1000 S. Federal Highway in Deer- 
field Beach, telephone 399-7303. 


‘< 24 years of service to the Bar- > 
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—-Comment- 
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NEWS OF THE BENCH AND BAR—partnerships and associations 


Myron M. Stevens, William A. 
Block and Gerald Korman have form- 
ed a partnership for the general 
practice of law under the name of 
Stevens, Block & Korman, Offices are 
located at 326 E. Merritt Island 
Causeway, Merritt Island, The tele- 
phone number is 636-4856. 


Griffith F. Pitcher and Arthur C, 
Rinsky have become associated with 
the Orlando law firm of Van Den 
Berg, Gay, Burke & Dyer. 


The firm of Walters, Moore & 
Costanzo has been dissolved. Sarino 
R. Costanzo has removed his offices 
to 201 S.W. 13th Street, Miami 
33130. 


William C. Strode and William M. 
Hereford announce that Phillip A. 


Wolff has withdrawn from their firm, 
formerly known as Strode, Hereford 
& Wolff, and that Richard J. Taylor 
has become a member. The name of 
the firm has been changed to Strode, 
Hereford & Taylor, with offices re- 
maining at 2051 Main Street in 
Sarasota. 


Robert Snow has joined Brooks- 
ville attorney Ed S, MacKenzie in 
his law practice. He formerly was a 
clerk for Judge Woodie Liles of the 
Second District Court of Appeal. 


Eli Breger and Barry D, Schreiber 
announce the formation of the firm 
of Breger & Schreiber for the gen- 
eral practice of law. Offices are lo- 
cated in the Chanin Building, Suite 
204, 16499 N.E. 19th Avenue, North 


Office Openings and Removals 


Benson A. Snaider, a member of 
The Florida Bar, has opened offices 
for the general practice of law in 
New Haven, Connecticut, at 152 
Temple Street. 


John C. Thomas, formerly with the 
firm of Scott, Dickenson & Thomas in 
Boca Raton, has opened an office for 
private practice at Suite 400, First 
Bank and Trust Building, 150 E. Pal- 
metto Park Road in Boca Raton. His 
telephone numbers are 391-2890 and 
390-3040. 


The law offices of Cliff B. Gosney, 
]r., P.A., have been removed to 445 
N. Grandview Avenue, P. O. Box 
5355, Daytona Beach 32020. The 


firm has changed its name to Gosney, 
Hutcheson & Haas and the new tele- 
phone number is 255-0205. 


Jerome E. Wollinka announces the 
opening of his office at 5125 U. S. 
Highway 19 North in Holiday 33589. 
The mailing address is P. O. Box 
1174 and the telephone number is 
937-4177. 


Basil E. Dalack has opened a new 
office in Miami. He is now located at 
Suite 19 L, Centre House, 1400 N.W. 
Tenth Avenue. The telephone number 
is 358-8828. 


Former Hillsborough Assistant 
County Solicitor Robert W. Knight has 


Diarw a must{// 


Make yours THE FLORIDA LAWYERS DIARY & MANUAL 


* Reasonably priced at $13.00, including tax. 
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Steven P. Smolev, formerly associ- 
ated with Heiman & Crary of Miami, 
and S. Harvey Ziegler, formerly with 
Walters, Moore & Costanzo, Miami, 
have become associates of Meyer, 
Weiss, Rose & Arkin in Miami Beach. 
Gerald M. Higier is no longer with 
the firm. 


Conrad J. DeSantis is now engag- 
ed in the general practice of law at 
64 W. 2lst Street in Riviera Beach 
33404. His telephone number _ is 
842-2477. 


Marks, Gray, Conroy & Gibbs of 
Jacksonville announces that James C. 
Rinaman, Jr., formerly general coun- 
sel to the City of Jacksonville, has 
rejoined the firm. 


opened an office for the general prac- 
tice of law at 502 Pierce Street in 
Tampa. His telephone number is 
229-0229, 


Irwin Kishner, formerly of Miami, 
has recently been admitted to the 
State Bar of Nevada. He has opened 
an office at 252 Convention Center 
Drive, Las Vegas 89109. The tele- 
phone number is (702) 735-6244. 


Edward M. Koch announces the 
opening of his office for the general 
practice of law at 1221 N.W. 16th 
Avenue in Gainesville. The telephone 
number is 373-0436. 


William C. Johnson, Jr., has re- 
moved his law offices to 223 Orange 
Avenue in Daytona Beach. The new 
telephone number is 253-6719. 


The law offices of Arthenia L. Joy- 
ner have been removed to 1722 N. 
Nebraska Avenue in Tampa. The 
mailing address is P. O. Box 2363 and 
the telephone number is 229-2755. 


The Florida Bar LAWYER PLACEMENT 
SERVICE is ready to help you find the 
right lawyer. All you do is forward 
your specifications to The Florida Bar, 
Lawyer Placement, Tallahassee, Flori- 
da 32304. Twice monthly, resumes of 
those applicants who fit your require- 
ments will be forwarded to you. This 
service is free to Florida Bar members. 
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Lawyers in the News 


After serving two years in Saigon, 
Richard L, Kuersteiner of Tallahassee 
has been reassigned by the General 
Counsel of the Navy to the San Fran- 
cisco area. His new address is Code 
O9cC, P. O. Box 727, San Bruno, 
California 94066. 


Gregory D, Gracy is serving as a 
city commissioner for the City of 
Dunedin. 


Robert L. Crongeyer, Jr., a recent 
admittee to The Florida Bar, has been 
named assistant U. S. attorney in the 
Pensacola office by U. S. Attorney 
William Stafford. He had been work- 
ing as a clerk in that office prior to his 
appointment. 


Assistant Hillsborough County So- 
licitor George E. Edgecomb recently 
was named the first recipient of the 
Whitney M. Young Memorial Award. 
The award is in memory of the former 
executive director of the National 
Urban League. Edgecomb was hon- 
ored by the Tampa Urban League, 
Inc., for his service to the community. 
He is a member of the league, Big 
Brothers of Tampa, and The Florida 
Bar Committee on Crime Prevention 
and Juvenile Delinquency. 


Harry M. Rosen of Miramar has 
been appointed attorney for the South 
Broward Transportation Authority. 


Governor Reubin Askew recently 
named Harold F, Johnson of Sanford 
to the position of Seminole County 
prosecuting attorney. He succeeded 
Kenneth W. McIntosh who resigned 
December 1. 


U. S. Army Captain James A. 
Fowler has been appointed legal as- 
sistance officer for the 66th Military 
Intelligence Group in Munich, Ger- 
many. Captain Fowler is a 1969 grad- 
uate of the University of Florida Col- 
lege of Law. 


Several Miami attorneys have been 
selected as lecturers for a Medical 
Malpractice Seminar to be presented 
by the Law Center and School of 
Medicine of the University of Miami 
March 1-4 at the Americana Hotel in 
Bal Harbour. Dr. Frederick D. Lewis, 
dean of the law school, and attorneys 
Sam Daniels, Robert Orseck, Charles 
A. Kimbrell, William M. Hoeveler, 
J. B, Spence, Murray Sams, Jr., Bill 
Colson, Raymond J, Dwyer, Alan R. 
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Schwartz and Samuel J. Powers, Jr. 
are among the speakers, The program 
will be coordinated by Professor 
Walter H. Beckham, Jr., of the UM 
law faculty. 


Miami City Commissioner Irwin G. 
Christie has been tapped for member- 
ship in the “Iron Arrow,” the Univer- 
sity of Miami’s oldest men’s leader- 
ship honor society, He was cited for 
achievement in community service. 


Fletcher G. Rush of Orlando, former 
president of The Florida Bar, has 
been appointed chairman of a state- 
wide fund campaign for two private 
colleges. The colleges are Florida 
Southern in Lakeland and Bethune- 
Cookman of Daytona Beach. Former 
U. S. Senator Spessard L. Holland 
was honorary chairman of the com- 
mittee before his death in November, 


Marion Horsburgh recently was 
named assistant city attorney for Ft. 
Lauderdale. She is the first woman 
named to this office. She was admitted 
to The Florida Bar in 1970 after prac- 
ticing law in New York for 30 years. 


Jessie Sydnour, a 1970 graduate of 
the University of Detroit Law School 
and a new admittee to The Florida 
Bar, has been named assistant county 
attorney for Dade County. She served 
as a clerk in that office before being 
admitted to the Bar and the appoint- 
ment by Dade County Attorney Stuart 
L, Simon, 


Don Nichols has succeeded T. Ed- 
ward Austin as state attorney for the 
Fourth Judicial Circuit and has re- 
signed as a member of the House of 
Representatives. His appointment was 
made by Governor Reubin Askew in 
November after Austin resigned to 
become general counsel for the City 
of Jacksonville. 


Miami City Commissioner Arden 
Siegendorf received the Outstanding 
Alumni Award of the University of 
Miami's Rasco Chapter of Phi Alpha 
Delta fraternity for the second time 
in October. He previously won the 
award for service to the legal profes- 
sion and to the community in 1965. 


George I, Dunlap III has been ap- 
pointed city attorney for Bartow, He 
replaced William A. Norris, Jr., who 
was named to a judgeship in the 
newly created Polk County Magistrate 


Court. Dunlap had been assistant 
city prosecutor for six years. 


Lawrence J. Robinson of Sarasota 
has been approved by the Florida 
Board of Regents to serve as full-time 
attorney for the University of South 
Florida. The appointment was effec- 
tive in November. 


Gerald T. Wetherington, University 
of Miami associate professor of law, 
has been named university legal ad- 
visor. He succeeded Gerald B. Jaski 
in November. 

* 


The Journal invites local bar 
groups to submit for publication in 
News of the Bench and Bar reports 
and photographs of association ac- 
tivities. All material should be sub- 
mitted by the 10th of the month 
preceding the month of publica- 
tion. For example, deadline for the 
March issue will be February 
10. News items more than two 
months old by issue date will not 
be accepted. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


POSITIONS WANTED 


MISCELLANEOUS 


CAREER POSITION for attorney is avail- 
able with Florida-based company listed 
on the New York Stock Exchange. In- 
terested candidates should be members 
of The Florida Bar and have several 
years_ef experience in real estate trans- 
actions. Send complete resume of edu- 
cational and experience background 
and salary requirements in confidence 
to Journal Box 65, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


CORPORATE HOUSE COUNSEL—Advi- 
sory company to real estate investment 
trust in North Florida offers excellent 
opportunity to attorney with at least 5 
years general practice with extensive 
experience in real estate mortgage 
lending. Only hardworking, ambitious 
attorney with ability to become part of 
management team need apply. Send 
complete resume of education and ex- 
perience background in strict con- 
fidence to Journal Box 63, The Flori- 
da Bar Journal, Tallahassee, Florida 
32304. 

GAINESVILLE attorney with modern, 
well-equipped offices would like to 
share space and overhead expenses 
with a young attorney. Reply Journal, 
Box 51, The Florida Bar Journal, Tal- 
lahassee, Florida, 32304. 


ATTORNEY WANTED for law office 
handling mostly real estate and mort- 
gage work located in Miami area. 
Salary open. Send resume to Journal 
Box 66, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 


POSITIONS WANTED 


ATTORNEY, 27, member of Florida Bar, 
former federal law clerk, with general 
practice experience, seeks position with 
potential in Tampa, Clearwater or St. 
Petersburg area. Resume upon request. 
Write Journal Box 64, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ATTORNEY, 33, former Special Agent, 
FBI, experienced prosecutor and trial 
attorney, excellent academic  back- 
ground, with five years of general prac- 
tice in Pennsylvania admitted to Florida 
Bar, seeking best offer in Florida. 
Resume and references upon request. 
Write Journal Box 62, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


portant than salary. Will consider all 
opportunities. Resume and references 
upon request. Write Journal Box 47, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


POSITION WANTED: Ohio attorney, 30, 
married, 5 years’ experience in general 
practice. Emphasis on corporate, trial, 
personal injury and estate work. Grad- 
uated upper fourth of first class law 
school. Desires position with firm or 
individual in Palm Beach, Ft. Lauder- 
dale or Miami. Taking February Florida 
Bar Exam. Resume upon request. Reply 
Journal Box 61, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


ATTORNEY, 25, admitted in Florida 
in November 1971, will complete mili- 
tary service June 1972. Good academ- 
ic background. Especially interested 
in trial work but will consider all op- 
portunities in urban Florida areas. For 
resume write Journal Box 67, The 
Florida Bar Journal, Tallahassee, Flori- 
da 32304. 

ATTORNEY, 31, UF graduate and mem- 
ber of Florida Bar, completing LL.M. in 
trade regulation at NYU, presently di- 
vision patent counsel for international 
corporation in New Jersey, seeks op- 
portunity with established Florida firm 
or small corporate department to 
handle all phases of trade regulation, 
including antitrust, FTC, and intellec- 
tual property matters. Reply Journal 
Box 68, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


HARD-WORKING, articulate attorney, 
27, UF law graduate (1968), 2 1/2 
years’ local practice plus extensive 
prior international business experience, 
seeks challenging association with 
small or medium size general practice 
firm in Dade or Broward County. 
Resume upon request. Write Journal 
Box 70, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 


POSITION WANTED, Orlando Area, 
Young attorney, member of Florida Bar 
one year, seeks relocation and posi- 
tion with Orlando area firm doing gen- 
eral practice with emphasis on civil 
litigation. Reply Journal Box 52, The 
Florida Bar Journal, Tallahassee, Flor- 
ida, 32304. 


ATTORNEY, 29, member of Florida Bar 
with corporate background, seeking 
criminal trial experience with firm, sole 
practitioner or government agency. 
Reply Journal Box 48, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ATTORNEY, 27, excellent academic 
background, multilingual with experi- 
ence in general practice, criminal law, 
personal injury and appellate advocacy, 
seeks position with firm, corporation, 
government agency or sole practitioner 
in general practice. Potential more im- 


58 


MISCELLANEOUS 


FORGERIES AND ALTERATIONS 
Revealed and verified 
Scientific detection of erasures and 
additions or deletions. Handwriting, 
typewriting, paper and ink problems. 
Fully equipped laboratory facilities and 
portable equipment. Qualified and rec- 

ognized expert witness. 

ROBERT LYNCH 5560 S.W. Fifth Street, 
Ft. Lauderdale 33314, Phone 583-5929 
or 524-3906 


CORPORATION SUPPLIES 
Have you ever been delayed with your 
corporation closings? You won't be if 
you order from State Seal & Certificate 
Co., where your order is shipped the 
same day as received. 1244 minutes 
included in compact (C-1 or C-2) out- 
fits. Send for brochure of complete line 
of corporation supplies. P.O. Box 1280, 
Hollywood 33022. See our display ad 
in this issue. 


EXPERT TESTIMONY and reports in 
matters relating to economics, business 
damages, pecuniary loss in wrongful 
death, projections and forecasts of 
economic data. Graphic presentations. 
Detailed qualifications available upon 
request. Fred J. Wysor, Jr., Economic 
Analyst, 3108 Harborview Avenue, Tam- 
pa 33611. Telephone 813/837-1115. 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 


Representing the Lawyers 

Co-operative Publishing Company. 
Frank Merville Vic Warminger 
1710 Flamingo Dr. P. O. Box 111 
Orlando 32803 Palmetto 33561 
(305) 841-6263 (813) 896-2626 
(Central Fla.) (West Coast) 
Fred Carr 
4544 Marseille Dr. 
Pensacola 32505 
(904) 433-0377 
(Northwest Fla.) 


John Petty 

4131 N.E. 23rd Ave. 
Pompano Beach 33064 
(305) 942-6214 

(East Coast) 


FOR SALE: Nichol’s Cyclopedia of Legal 
Forms, Modern Legal Forms, West’s 
Federal Forms; Averbach—Handling Ac- 
cident Cases; Matthew-Bender—Per- 
sonal Injury, Negligence Compensation 
Cases Annot. complete through 69; 
Schwartz, Trial of Automobile Accident 
Cases, Personal Injury Annual, vols. 61- 
69; CCH Auto Cases, CCH Negligence 
Cases; Summers, Oil and Gas; Ameri- 
can Law of Products Liability; Florida 
Law and Practice; Am. Jur., Trials; 
Remington on Bankruptcy. Offers and 
inquiries invited on all or any separate 
set. Reply Journal Box 69, The Florida 
Bar Journal, Tallahassee, Florida 
32304. 


FREE INTERNATIONAL LAW DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your pro- 
fessional letterhead. Write today. 

CAMPBELL’S LIST, Inc. 

Campbell Bidg., 
Maitland, Fla. 32751 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 
George R. Lewis, Sr. 

110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 
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CALENDAR LEGAL 


1972 


January 25-26—Regional Meeting of the American Society of International 
Law, duPont Plaza Center, Miami. 


January 29—Conference for Local Bar Association Leaders, The Florida Bar 
Center, Tallahassee. 


February 3-8—ABA Midyear Meeting, New Orleans, La. 


February 22-23—Florida Bar Examinations, Jacksonville, filing deadline Au- 
gust 1, 1971. 


February 25—General Practice Section, Executive Committee Meeting, Gold 
Key Inn, Orlando. 


March 11-19—InterAmerican Lawyer Exchange Program, Caracas, Venezuela. 
June 19-22—Annual Convention of The Florida Bar, Walt Disney World. 

July 25-26—Florida Bar Examination, Miami, filing deadline November 1, 1971. 
August 14-17—Annual Meeting of the ABA, San Francisco, Calif. 


September 25-26—Florida Bar Examinations, Tampa/St. Petersburg, filing 
deadline March 1, 1972. 


‘ 


(Meeting datgs of general interest to the Bar are welcomed for publication here. 
They should ve sent at least one month in advance of the event.) 
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LOCAL 


Bay County Bar Association 
N. Russell Bower, President 
321 Magnolia Ave. Panama City 

Brevard County Bar Association 
Walter C. Shepard, President 
115 Harrison St., 

Brooksville Bar Association 
Joseph E. Johnston, Jr., President 
29 S. Brooksville Ave. Brooksville 


Broward County Bar Association 

Bruno L. DiGiulian, President 

3471 N. Federal Highway, 

Fort Lauderdale 

Charlotte County Bar Association 

John M. Hathaway, President 

P. O. Box 638 Punta Gorda 
Clearwater Bar Association 

Richard T. Bennison, President 

227 Garden Ave. Clearwater 
Collier County Bar Association 

Robert R. Hagaman, President 

483 Third St., S. Naples 
Coral Gables Bar Association 

Thomas W. Kenworthy, President 

3399 Ponce de Leon 


Cocoa 


Bivd. Coral Gables 
Dade County Bar Association 
James L. Armstrong Ill, President 


1301 duPont Bidg. Miami 
Escambia-Santa Rosa Bar Association 

T. A. Shell, President 

First Bank & Trust Bidg. Pensacola 


The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanion Ill, President 


409 Broxburn Ave. Tampa 
South Florida Chapter 

Neal R. Sonnett, President 

14 N.E. Ist Ave Miami 


West Florida Chapter 

Richard Hill Merritt, President 

P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 


Florida Government Bar Association 
V. Carroll Webb, President 
Comptroller’s Office 
Capito! Building Tallahassee 


Gulf Beaches Bar Association Of 
Pinellas County 
David W. Barrow III, President 
5151 Park Blvd. Pinellas Park 


Hardee County Bar Association 
John W. Burton, President 
P. O. Box 426 Wauchula 


Hendry-Glades Bar Association 
Jack J. Rafter, Jr., President 
P. O. Box 756 Clewiston 


Hialeah-Miami Springs Bar Association 
Leslie A. Todd, President 
Rm. 21, City Hall Hialeah 


Hightands County Bar Association 
Hue E. Nunnalilee, President 
15 S. Lake Ave. Avon Park 


Hillsborough County Bar Association 
L. David Shear, President 


Exchange Bank Bidg. Tampa 


Homestead Bar Association 
Michael E. Watkins, President 
830 N. Krome Ave. Homestead 

Indian River County Bar Association 
Michael O’Haire, President 
P. O. Box 518 Vero Beach 

Jacksonville Bar Association 
Adam G. Adams Il, President 
1116 Barnett Bank Bidg. 

Jacksonville 

Lake City Bar Association 
S. Austin Peele, President 
P. O. Box 243 Lake City 

Lakeland Bar Association, Inc. 
Thomas L. Clarke, Jr., President 
P. O. Drawer J Lakeland 

Lake-Sumter Bar Association 
Oscar E. Schubert, President 
P. O. Box 125 Mt. Dora 

Lee County Bar Association 
George Swartz, President 
P. O. Box 1480 Fort Myers 

Manatee County Bar Association 
Kenneth W. Cleary, President 
P. O. Box 2480 Bradenton 

Marion County Bar Association 
Donald N. Denson, President 
307 N. W. Third St. 

Martin County Bar Association 
Larry E. Buchanan, President 
P. O. Drawer 24 

Miami Beach Bar Association 
Samuel S. Smith, President 
407 Lincoln Rd. Suite 9-A 

Miami Beach 

Mid-County Bar Association 
Robert J. McDermott, President 
249-A Clearwater-Largo Rd. Largo 

Monroe County Bar Association 
Helio Gomez, President 
Monroe County Courthouse 

Key West 

Nassau County Bar Association 
Joseph M. Ripley, Jr., President 
P. O. Box 694 Fernandina Beach 

North Broward Bar Association 
Shelby D. Wallis, President 
2745 E. Atlantic Bivd. 

Pompano Beach 

North Dade Bar Association 
Lawrence Friedman, President 
1875 N.E. 163rd St. 

North Miami Beach 

Okaloosa-Walton Co. Bar Association 
C. LeDon Anchors, Jr., President 
P. O. Drawer F Ft. Walton Beach 


Orange County Bar Association 
Gene H. Godbold, President 


Ocala 


Stuart 


135 Wall St. Orlando 
Osceola County Bar Association 

Edward Brinson, President 

P. O. Box 338 Kissimmee 


Palm Beach County Bar Association 

Charlies H. Damsel, Jr., President 

P. O. Box 2190 West Palm Beach 
Pasco County Bar Association 

David Tyner, President 

P. O. Box 443 Dade City 
D. W. Perkins Bar Association 

Releford McGriff, President 

P. O. Box 516 Jacksonville 


Putnam County Bar Association 

Harlow C. Middleton, President 

P. O. Drawer C Palatka 
St. Johns County Bar Association 

John Upchurch, President 

P. O. Box 170 St. Augustine 
St. Lucie County Bar Association 

Ben L. Bryan, Jr., President 

P. O. Box 3230 Fort Pierce 
St. Petersburg Bar Association 

Hugh E. Reams, President 

307 West Coast Title Bidg. 

St. Petersburg 

Sarasota County Bar Association 

Patrick H. Dickinson, President 

P. O. Box 3979 Sarasota 


Seminole County Bar Association 
Thomas A. Speer, President 
P. O. Box 1364 Sanford 


South Broward Bar Association 
Joseph L. Schwartz, President 
3325 Hollywood Blvd. Hollywood 

South Miami District Bar Association 
Charles J. Crowder, President 
5825 :Sunset Drive South Miami 

South Palm Beach County Bar 

Association 
Thomas J. Becker, President 
P. O. Box 340 Boca Raton 

Tallahassee Bar Association 
Douglass B. Shivers, President 
P. O. Box 12 Tallahassee 

Volusia County Bar Association 
Alfred A. Green, Jr., President 
P. O. Box 5566 Daytona Beach 


West Bar Association 
Jack B. McPherson, President 
122 W. Main St. New Port Richey 


Winter Haven Bar Association 

Irving W. Wheeler, President 

P. O. Box 1396 Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Earl L. Lewis, President 

P. O. Box 585 Milton 
Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

Michael C. Bergen, President 

P. O. Box 554 Lake City 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P. O. Drawer 678 Tavares 
Eighth Judicial Circuit Bar Association 

Henry L. Gray, Jr., President 

211 WE. ist St. Gainesville 
Tenth Judicial Circuit Bar Association 

Thomas R. Bayless, President 

P. O. Drawer BW Lakeland 


Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 


P. O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 

Jerry W. Gerde, President 

406 Magnolia Ave. Panama City 


THE FLORIDA BAR JOURNAL 
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last... 


complete 


highly 
corporati€ 
manual 


in flexible 
form... 


An entirely new and unique 

concept for CORPORATIONS 

AND PROFESSIONAL 

ASSOCIATIONS which can 

be converted quickly into a 

MINUTE BOOK. Complete 

with analyses and instruc- 

tion in detail, including all 

READY-TO-SIGN forms 

which can be perpetually 

used for any client 

(when authorized by an 

attorney). For: ARTICLES, 

BY-LAWS, MINUTES, 

FRINGE BENEFITS, 

PENSION AND PROFIT 4 O 
SHARING PLANS, BUY- 


AND PROTECTIVE MEASURES. Qgapotynrinf Time by 95% 


©1971 Scriveners, Inc. 


BUSINESS GUIDANCE, INC. 


205 Worth Avenue, Palm Beach, Fla. 33480 Phone (305) 655-2213 
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Since 1943 


The completely Annotated Set of Statutes 
with history notes and annotations 
immediately following the statute law. 


THE \--54 HARRISON COMPANY, PUBLISHERS 


178 — 180 PRYOR STREET, S.W. (J ATLANTA, GEORGIA 30303 


Dial (404) 522-7242, Our Full Service Customer Order Desk 
(24 Hours A Day, Seven Days A Week) 
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